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APPELLANTS STATEMENT OF QUESTIONS PRESENTED 

l. 

Whether, on oral argument of a motion to dismiss, the Court may 
properly ask as to the existence of facts, defensive in nature, and the 
defendants may properly state that such facts exist, when such facts 
are neither of record nor made the subject of an exhibit to the defen¬ 
dants' motion to dismiss. 

IL 

Whether, on oral argument of a motion to dismiss, the Court may 
receive and consider a document, defensive in nature, which defendants 
have refused to allow either plaintiff or her counsel to see. 

m. 

Whether a complaint alleging that the defendants have utilized in 
bad faith the statutory procedure for separation of classified civil serv¬ 
ice employees, and further alleging that the defendants have made in 
bad faith, and acted upon, findings respecting the plaintiff which were un¬ 
true in point of fact, may be dismissed upon motion, without traverse. 

IV. 

Whether the terms of the Civil Service Retirement Act directing 
that any employee who becomes totally disabled for useful and efficient 
service by reason of disease or injury shall be retired upon application, 
and providing that no employee shall be retired unless examined by a 
physician designated by the statute and found to be disabled in the degree 
and in the manner specified by the statute, are so mandatory and so de¬ 
fine and condition the power of the Civil Service Commission that orders 
allowing an application for retirement are invalid which merely recite 
that tT total disability within the meaning of the Retirement Act” is 


established, without expressing a finding that the disability is by reason 
of disease or injury, and specifying the disease or injury. 

V. 

Whether, in light of the terms of the Civil Service Retirement Act 
set forth in Question IV, an order allowing an application for retirement 
is valid, which does not make manifest either on its face or by refer¬ 
ence to a document available to the employee, that the employee has 
been found by a physician designated by the statute upon examination to 
be disabled in the degree and in the manner specified by the statute. 

VI. 

Whether the procedure directed by the statute providing for dis¬ 
ability retirement of classified civil service employees is sufficiently 
judicial in character that an affected employee has the right to be heard, 
to know the evidence against him, and to confront and examine adver¬ 
sary witnesses. 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12,957 


ALMA-MARIE SMITH 
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vs. 


JOHN FOSTER DULLES 
Secretary of State 

PHILIP M. YOUNG 

GEORGE M. MOORE 

FREDERICK J. LAWTON 
Commissioners, 

United States Civil Service Commission 

Appellees 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction of District Court . The complaint below was for restor¬ 
ation of employment rights as a classified civil service employee and to 
compel the observance by the defendants of statutory requirements regard¬ 
ing the separation and retirement of classified civil service employees, 
which requirements the complaint alleged were either not observed or 
were positively violated. The value of the plaintiff 1 s rights alleged to have 
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been infringed was stated to be more than three thousand dollars in value 
(App. 1). Appellees moved to dismiss (App. 19), which motion was granted 
(App, 20), The alleged value of the rights claimed to have been violated 
was not controverted. The District Court had jurisdiction under the pro¬ 
visions of 28 USC 1331. 

Jurisdiction of this Court. The order of the District Court was a 
final decision within the meaning of 28 USC 1291. The order was entered 
June 29. 1955 (App, 20). Notice of appeal was filed August 24, 1955, 
within the sixty days allowed by Rule 73(a) of the Federal Rules of Civil 
Procedure. 

STATEMENT OF THE CASE 

The case was disposed of below by a judgment granting appellees’ 
motion to dismiss. Therefore this Statement will consist largely of a syn¬ 
opsis of the complaint. 

According to the allegations of the complaint, appellant was a govern¬ 
ment employee in the classified competitive career civil service (Par. 2, 
App 1). Commencing in 19487 abortive attempts were made to cause her 
to leave the service and to harass her in the carrying out of her duties. In 
1948 she was given a false notice that due to budgetary limitations it was 
necessary to abolish her position (Pars, 5 and 6, App. 2). In 1953 she 
was given notice that the duties then being performed by her were to be dis- 
pensed with because of ’’budget limitations” and that she was to be trans¬ 
ferred to the position held by and assume the duties of a Dominick A. Lock- 
wood, This notice was false, (Par. 7, App. 2) but was adopted as a step 
to facilitate her unlawful separation. Appellant was never allowed to as¬ 
sume the duties of Lockwood, and Lockwood continued the same duties 
theretofore performed by him (Par. 7, App. 2), Subsequently she received 
notice from the Civil Service Commission that the State Department had 
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submitted to the Commission an application for her retirement on the basis 
that she had a disabling condition which prevented her from rendering use¬ 
ful and efficient service in her position (Par. 8, App. 3, Ex. A, App. 7). 
She was notified by the Claims Section of the Retirement Division of the 
Commission that it had been determined that she was totally disabled for 
useful and efficient service and that she should be retired on an annuity 
(Par. 9, App. 3). 

The complaint further relates that appellant duly appealed (Par. 10, 
App. 3), as a result of which her attorney received a communication (Ex. 
C, App. 15) in which it was stated: 

" * * A review of the lay and medical evi¬ 
dence in the file appears to establish that she 
has an emotional disorder which prevents her 
from performing her duties without undue in¬ 
terruption to the work of her associates. There¬ 
fore, as total disability within the meaning of the 
Retirement Act appears to be established, allow¬ 
ance of the application for her disability retire¬ 
ment is affirmed." 

Appellant duly appealed to the Commission itself and the Commission af¬ 
firmed the allowance of the application for retirement (Pars. 12-13, App. 
4, Exs. DandE, App. 16, 18). The Commission's statement was: 

" * * * It has been determined on the pre¬ 
ponderance of the evidence now in the file that 
she does not meet the medical standards per¬ 
taining to duty as a Training Technician. * " 

Appellant was not allowed to know the evidence against her (Par. 14, 
App. 4, Ex. D, App. 16). She was not accorded a hearing (Par. 14, App. 
4). 


Appellant did not have a disability. In point of fact her services were 
efficient and had been determined by officials of the State Department to 
be efficient (Pars. 15-16, App. 4, Ex. B, at App 11, Attachments 1 and 2 
to Ex. B, App. 13-14). The findings of the Commission were not made in 
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good faith but were in fact part of a plan and desire to effect appellants 
discharge, resorted to only because it was evident that she could not be 
discharged for cause (Par. 15, App. 4). 

The complaint prays, among other matters, for restoration of po¬ 
sition (Prayer A, App. 5), that the appellees be required to reveal to the 
plaintiff the matters considered and to be considered against her with re¬ 
spect to her dismissal, and that her dismissal be set aside (Prayer B, 
App. 5), that the appellant be given the opportunity to refute evidence 
against her (Prayer E, App. 5-6), and for general relief (Prayer G, App. 
6 ). 

The appellees moved to dismiss on the ground of lack of jurisdiction 
over the subject matter and failure to state a cause of action (App. 19). 

At the hearing of the motion the Court asked for and received from 
appellees’ counsel a statement of fact outside of the record, and asked 
for and received a document which neither appellant nor her counsel had 
been allowed to see. The colloquy respecting these matters is set forth 
under footnote 2, infra jg, and appears App. 27 et seq. 

- g 

The lower court granted appellees’ motion (App. 20). 

STATUTES INVOLVED 

Because of the length of the statutes involved, they are set forth in 
a supplement hereto. 

STATEMENT OF POINTS 

1. The Court below erred in receiving evidence at the hearing of a 
motion to dismiss. 


The complaint stated a cause of action. 
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3. The appellant had the right to know, and the appellees had the 
obligation to make available to her, the findings, if any of the government 
physicians who examined her. 

SUMMARY OF ARGUMENT 
I 

A. Despite repeated admonitions by this Court and the Supreme 
Court of the United States, the condemned practice of using unverified 
statements of fact as at least part of the basis of decision on a motion to 
defeat a complaint has been followed. In this instance the practice was ag¬ 
gravated in that the Court asked for and received an oral , not written fact¬ 
ual statement and received and considered a written document which, to 
this date, has not been seen by appellant or her counsel. 

Bo Allegations that government officers in bad faith attempted to 
thwart the statutory protection given civil service employees by the use 
of untrue findings made in bad faith must be met by a pleaded denial or 
pleaded explanation. A complaint with such allegations is not subject to 
a motion to dismiss. 


n 

In proceedings for disability retirement under the Civil Service Re¬ 
tirement Act the terms of the statute are mandatory, not directory. They 

K 

so define and condition the power of the Civil Service Commission that or¬ 
ders of the Commission must show, on their face or by reference to a doc¬ 
ument made available to the affected employee, that a physical examina¬ 
tion by designated physicians resulted in findings by the physicians that 
(1) the employee is totally disabled, (2) that the disability is by reason of 
disease or injury. Neither the rulings of the defendant commissioners nor 
any document made available by them to appellant show that any of the 
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designated physicians made any such findings. The orders, therefore, 
are void, and appellant remains an unretired employee. 

m 

The nature of the proceedings contemplated for disability retirement 
under the Act are judicial to the extent that the right to be heard, the 
right to know evidence against an interested party and to confront ad¬ 
versary witnesses regardless of the absence of express provision in the 
Act, The judicial nature of proceedings of this type has been acknowledged 
by the three branches of the government. Opinions of the Attorneys Gen¬ 
eral; statutes, and court decisions place this type of proceeding in the 
category that they might be had either in a court or before an administra¬ 
tive tribunal. 
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ARGUMENT 

I 

A MOTION TO DISMISS, UNDER RULE 12. WAS NOT THE PROPER 
MODE OF DETERMINING APPELLEES’ RIGHTS 

A. The Court Below Relied, at least in Part, on Fact Assumptions 
Not Proper to be Used on Such a Motion. 

Both this Court and the Supreme Court on several occasions in re¬ 
cent years have criticized the use of motions to dismiss for puiposes be¬ 
yond those sanctioned by the Federal Rules of Civil Procedure. In Gold ¬ 
man v. Summerfield (1954) 94 US App DC 209, 214 F2d 858 appellees 1 
counsel were reminded of what had been said in Sardo v. McGrath (1952) 
90 US App DC 195, 196 F2d 20 respecting the misuse of informal mem¬ 
oranda in motions to defeat a complaint. United States v. Employing 
Plasterers Assn . (1954) 347 US 186, 189, admonishes that summary 
judgment procedure, not a motion to dismiss, is the proper method to 
avoid the expense of a full dress trial when an opponent’s claim is thought 
to be frivolous. Emphasizing the strict limitations of motions to dismiss, 
the Supreme Court this term in Chessman v. Teets (1955) 350 US 3, per 
curiam reversed the Circuit Court of Appeals for the Ninth Circuit which 
had sustained a judgment dismissing an application for habeas corpus 
as not stating a cause of action. There the petitioner had charged that 
the prosecuting attorney and a court reporter had prepared a fradulent 
transcript for use on appeal in the state courts. Although these charges 
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were a strain on credulity, 1 the case was remanded to the District Court 
for a hearing to determine the truth of the charges. 

Despite the clear admonitions of this and other appellate courts on 
this subject, the condemned practice was followed in the court below, 
and this time with a particularly unjustifiable innovation. Both in Sardo 
v. McGrath and Goldman v. Summerfield, the exhibits and fact-recita¬ 
tions which this Court said could not be employed were at least in writ¬ 
ing; and opposing counsel had opportunity to examine what was being used 
against him. Here, however, the sufficiency of appellant's complaint was 
determined at least in part on (a) an oral statement by appellees' counsel 
and (b) a document submitted to the Court which neither appellant nor her 
counsel were allowed to see either before or during the hearing. 2 


See opinion in Chessman v. Teets . 221 F 2d 276. The opinion of the District Court, In re Chessman . 
128 F Supp 600, reveals that the application in question was the fifth Chessman had filed in the Fed¬ 
eral Courts, in addition to appeal and numerous habeas corpus proceedings in California courts. 

2 At oral argument of the motion the following colloquy took place (App 26, 27) : 

THE COURT: Do you take the position that it (meaning the information as to physicians' findings) 
is confidential? 

MISS KELLY: Yes, sir, under the Civil Service regulations. 

• ••••• 

THE COURT: Well, did they make a determination that a disclosure would be injurious to her 
physical and mental health? 

MISS KELLY: Yes. sir. 

THE COURT: HAVE you got the report? 

MISS KELLY: As I say, it does not appear in the record at this time. 

THE COURT: Well, do you have her report here? 

MISS KELLY: Yes, sir, I have a medical report. 

THE COURT: Let me see it. 

(Paper handed to Court by Miss Kelly) 

THE COURT: You may proceed. 

MR. O'NEALL: Your Honor has just seen what her counsel have not been allowed to see * • •. 

THE COURT: * * * You say that you cannot disclose it? 

MISS KELLY: No, sir. I said that the regulation provides that when it is deemed by the medical 
officer to be harmful to the patient, it will not be disclosed except upon, if they are the subject of 
any suit in Court, they will be disclosed when ordered by the Court. Otherwise the records are confi¬ 
dential. 
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Appellant would not question the personal good faith of appellees 1 
counsel in advising the lower court that the Commissions Medical Div¬ 
ision had determined that disclosure of findings would be injurious to 
appellant's physical and mental health. But such a determination is so 
redolent of bad faith, of itself, that it must be aired in the open before 
it can be said to be valid. It is to be remembered that the Commission 
has found it convenient to tell appellant that she has an "emotional dis¬ 
order". It is difficult to see how specification of what the "disorder" 
consists can cause greater mental shock'. It must be remembered that 
appellant must answer truthfully questions propounded in application 
forms in private employment. Is not the humiliation of having to reveal 
that she was "retired" at an early age for "emotional disorder", and 
may it not be assumed that the consequent disappointment of job refusal 
because of that disorder would be productive of a greater emotional shock 
than anything a clinical finding might reveal? If appellant does not know 
the nature of her disorder, how can she act to alleviate or lessen the 

3 

effect of her malady? How can she seek a cure? Or is she to be haunted 
with a fear that her condition is loathsome and incurable ? The reports 
of psychiatrists are generally received with scepticism because of the 
weakness, prevalent in the profession, of making determinations in con¬ 
troversial matters on insufficient data? Failure to disclose these reports 
gives rise to the suspicion that the reason is fear of analysis rather than 
concern for the welfare of the person involved. If revelation of clinical 
findings may be harmful why is the right of hearing before both the 


a Appellant has already been told by two doctors of high reputation that she is in good health both ment¬ 
ally and physically. (Ex. B, Adds 1 and 2. App. 13-14) 

4 In United States v. Haynes (which was before this Court, Docket No. 12,955. on appeal from an order 
denying bail) a psychiatrist testified for the government and another for the defendant. Both freely ex¬ 
pressed opinions as to the defendant’s sanity at the time of the homicide. The validity of these findings 
was a matter of life or death because the commission of a homicide was freely admitted. Yet neither 
psychiatrist had made a real examination of the defendant. Despite the confident opinion of the Govern¬ 
ment psychiatrist that Mrs. Haynes was sane at the time of the homicide she had been in Saint Elizabeths 
more than six weeks and six weeks elapsed before finding had been made whether she is now sane or wheth¬ 
er she will now or in the reasonable future be dangerous to herself or others, under the provision, of the 
recent legislation respecting insanity of those charged with crime. Act of Aug. 9, 1955, 69 Stat 609, 

610, amending Sec. 24-301 District of Columbia Code. 
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Mental Health Commission and the District Court under Title 21, Dis¬ 
trict of Columbia Code, given? Why is it the uniform practice of the 
Mental Health Commission, in filing the reports with the District Court, 
required by Sec. 21-311 of the District of Columbia Codef to pinpoint 
the disorder from which the patient has been found to suffer ? Why, in 
proceedings for a conservator (where the mental weakness does not 
amount to unsoundness of mind, where no confinement is involved, and 
the proceedings are for the protection of the patient T s property) is a 
trial required; even though the patient himself petitions for the appoint¬ 
ment of the conservator? 

Appellant submits that the answer to the foregoing questions is 
simply that a revelation to the patient of clinical findings and diagnoses 
as to mental health are seldom, if ever, harmful. In the face of uniform 
statutory requirements of confrontation of professional diagnoses, a de¬ 
termination in a controversial matter, by a servant of the agency in- 

7 

volved, that a clinical finding may not be revealed to a party without 
physical or mental injury, gives rise to the suspicion that that servant's 
determination is so grossly erroneous as to imply bad faith. 

The use, therefore, of a mere oral unsworn statement of counsel 
as to the existence of such a determination cannot be a proper basis of 
decision on a motion to dismiss. The use of a written document which 
counsel for the appellees and the judge, alone, could see (namely the 


^ Act of Aug. 9, 1939, 53 Stat 1294, Sec. 2 as amended by Act of July 30, 1948, 62 Star 1195, ch 774, 
Secs. 1-2. 

6 Sec 21-501 et seq . District of Columbia Code, Act of Oct 24. 1951, 65 Stat 608, Ch. 545. 

' The suspicion accorded certificates of mental condition issued by physicians who are servants of inter¬ 
ested institutions has statutory recognition: Sec. 21-330 of the District of Columbia Code, as amended, 
provides in part: 

" • • • No certificate alleging the insanity of any person shall be valid, which has been 
issued by a physician who is financially interested in the hospital or asylum in which the 
alleged insane person is to be confined; nor, except in the case of physicians employed by 
the United States or the District of Columbia, shall any such certificate be valid which has 
been issued by a physician who is professionally or officially connected with such hospital 
or asylum." 
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report of the Civil Service doctors) far transcends anything condemned 
in the cited cases. 

B. The Facts Admitted By Appellees T Motion Conclusively Estab ¬ 
lish Appellants Right to Relief . 

In considering a motion to dismiss, allegations are to be taken as 
true; and all reasonable inferences favorable to the plaintiff arising 
from these allegations are to be considered as established. Callaway 
v. Hamilton National Bank (1952) 90 US App DC 228, 195 F 2d 556; Ma¬ 
chado v. McGrath (1950) 90 US App DC 70, 193 F 2d 706. 

Appellees, by their own choice, therefore, are content that appel- > 
lant T s right to relief be adjudicated at this posture on the assumption : 
that their actions were in point of fact mala fides , and were the carry¬ 
ing out of a scheme or attempt to evade the provisions of law requiring 
removals and suspensions to be only for such cause as will promote the 
efficiency of the service; and requiring safeguards in such removals. 8 

i 

Such an assumption, however, destroys the right to dismissal. 

The precise issue was determined in Gadsden v. United States (1948) sS 
111 C Cls 487, 78 F Supp 126. There the petition alleged that the plain¬ 
tiff was discharged from his position ’’without cause, wrongfully, illeg¬ 
ally and maliciously. ” The government demurred on the ground that the 
petition did not allege facts sufficient to state a cause of action. There 
the plaintiff admitted that the procedural requirements for discharge had 
been complied with. Nevertheless, the Court held that the allegation 
that the proceedings were undertaken in bad faith required an answer and 
proof; although later petitioner failed to prove bad faith and malice. In 
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5 U. S. C. Sec. 652. 


Knotts v. United States (1954) 128 C Cls 489, 490, 121 F Sup 630. Plain¬ 
tiff alleged and proved a situation strikingly similar to that portrayed in 
appellant’s complaint. Again the Court of Claims expressly reaffirmed 
the rationale of Gadsden v. United States . After finding that the proceed¬ 
ings for removal were not in good faith the Court said: 

’’If we are correct in this, then the Act of August 24, 

1912, 37 Stat 539, 555 USCA, Title 5, Sec. 652, has been 
violated, which provides that no person in the classified 
Civil Service shall be discharged ’except for such cause 
as will promote the efficiency of such service. ’ ” 

Violation of the precise statute is charged several places in the Com¬ 
plaint (Pars, 15 and 16, App, 4). 

n 

APPELLANT’S RIGHT TO KNOW THE MEDICAL FINDINGS USED BY THE COM¬ 
MISSION IS MORE THAN THE RIGHT TO KNOW THE EVIDENCE AGAINST HER; 

SHE HAS THE RIGHT TO KNOW WHETHER JURISDICTIONAL REQUIREMENTS 
HAVE BEEN MET. 

A. The Provisions of the Statute Leave No Room for Discretion ; 
They are Mandatory, Not Directory . 

Upon analysis it will be seen that the statute leases no room for dis¬ 
cretion as to facts which must exist before an employee may be retired 
for disability. Neither does the statute allow variation from procedural 
conditions. This is true whether the application be made by the employee 
or by the employing agency. The relevant portions of the statute as it 
appears in the Code are set forth below: 

"Sec. 710 Retirement for Disability; Employees Enti¬ 
tled to; Application; Medical Examination; Time Limitation . 

’’Any officer or employee to whom sections *** of this 
title applies who shall have served for a total period of not 
less than five years computed * * * and who, before meeting 
the age and service requirements for retirement under sec¬ 
tion 691(a) of this title, becomes totally disabled for useful 
and efficient service in the grade or class of position occu¬ 
pied by the officer or employee, by reason of disease or in ¬ 
jury not due to vicious habits, intemperance or willful miscon¬ 
duct on the part of the employee, shall upon his own application 
or upon the request or order of the head of the department *** 
be retired on an annuity *** Provided, That proof of freedom 
from vicious habits, intemperance, or willful misconduct for 
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plot 

a period of more than five yearsmext prior to 
becoming so disabled * * * shalrbe required 
in any case. No officer or employee shall be 
retired under the provisions of this section 
unless examined by a medical officer of the 
United States, or a duly qualified physician 
or surgeon, or board of physicians or sur¬ 
geons, designated by the Civil Service Com¬ 
mission for that purpose, and found to be 
disabled in the degree and in the manner 
specified herein. * * * tT (Emphasis supplied). 

Clearly, certain fact conditions must be determined to exist by a 
designated class of persons and in a specified manner before retirement 
for disability can be granted to, or forced upon, an employee. Putting 
aside those conditions and requirements relating to length of service, 
age, and class of employment, the inexorable requirements upon which 
disability retirement depend are: - 

A. The employee must be disabled for useful and efficient 
service in his grade and class of employment. 

B. The disability must be total. 

C. The disability must be due to disease or injury. (For 
example, neither normal pregnancy nor the necessity of staying 
home to nurse babies, although disabling, would be a disability due 
to disease or injury). 

D. The disease or injury must not be due to bad habits. 

E. The employee must be examined by physicians of a desig¬ 
nated class and found by them to be so disabled and from such 
causes. 

The mandatory nature of these requirements is patent. Further, 
they are imposed for the protection of adverse interests. They are to 
prevent an employee from obtaining retirement when he should be fired; 
and, to protect an employee from being retired capriciously and against 
his will. They guard equally against favoritism and malice. 
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The present statute falls within the rule set forth in French v. 
Edwards , 9 both as to the matter of rights involved and the use of "nega¬ 
tive words importing that the acts required shall not be done in any other 
manner or time than that designated". The fact that the rights in ques¬ 
tion are statutory rather than constitutional in origin does not affect the 
applicability of the rule. 10 Nor may procedural requirements of the 
statute be dispensed with merely because trial in the strict or formal 
sense may not be required. 


9 (1871) 80 US (13 Wall) 506, 511, where the Court said: 

"There are undoubtedly many statutory requisitions intended for the guide of of¬ 
ficers in the conduct of business devolved upon them, which do not limit their power 
or render its exercise in disregard of the requisitions ineffectual. Such generally are 
regulations designed to secure order, system and dispatch in proceedings, and by a 
disregard of which the rights of parties interested cannot be injuriously affected. Pro¬ 
visions of this character are not usually regarded as mandatory unless accompanied by 
negative words importing that the acts required shall not be done in any other manner 
or time than that designated. But when the requisitions prescribed are intended for the 
protection of the citizen, and to prevent a sacrifice of his property, and by a disregard 
of which his rights might be and generally would be injuriously affected, they are not 
directory but mandatory. They must be followed or the acts done will be invalid. The 
power of the officer in as such cases is limited by the manner and conditions prescribed 
for its exercise." 

10 Escoe v. Zerbst (1934) 295 US 490. 492, The Court said: 

"In thus holding we do not accept the petitioner’s contention that the privilege 
( sic of being taken before a judge in revocation of probation) has a basis in the Con¬ 
stitution, apart from any statute. Probation or suspension of sentence comes as an 
act of grace to one convicted of a crime, and may be coupled with such conditions 
in respect of its duration as Congress may impose. Bums v. United States . 287 U. S. 
216. But the power of the law-makers to dispense with notice or a hearing as part 
of the procedure of probation does not mean that a like dispensing power, in oppo¬ 
sition to the will of Congress, has been confided to the courts. The privilege is no 
less real because its source is in the statute rather than in the Fifth Amendment. If 
the statement of the Congress that the probationer shall be brought before the Court 
is command and not advice, it defines and conditions power. French v. Edwards , 

13 Wall. 506, 511. The revocation is invalid unless the command has been obeyed." 

" • • • This does not mean that he may insist upon a trial in any strict or for¬ 
mal sense. Bums v. United States, • • . It does mean that there shall be an inquiry 
so fitted in its range to the needs of the occasion as to justify the conclusion that dis¬ 
cretion has not been abused by the failure of the inquisitor to carry the probe deeper. 

• * • That much is necessary, or so the Congress must have thought, to protect 
the individual against oppression. * • " 

" • • • Statutes are not directory when to put them in that category would 
result in serious impairment of the public or the private interests that they were in¬ 
tended to protect." 



/ B. Since the Statutory Mandate Defines and Conditions The Power 
of the Commission to Retire an Employee, the Commission Must Affirm ¬ 
atively Show Compliance . 

The words "No officer or employee shall be retired * * unless 
examined by a medical officer * * * and found to be disabled in the 
degree and in the manner specified herein * * *" come within that 
class of legislative language which "defines and conditions power" within 
the meaning of Escoe v. Zerbst , supra note 10. This being so, the duty 
rests upon the Commission to show affirmatively either in its order 
granting the application of the employing agency, or by separate docu¬ 
ment furnished the objecting employee, exactly what physical examina¬ 
tion was made and what specific findings were made. Without such a 
showing the order of the Commission is void. For it is well established 
in situations where such mandates as the present exist, a positive show¬ 
ing of compliance must be made manifest on the record, and this is so 
whether the exercise of power be in a judicial proceeding 11 or by an 
administrative officer. 12 


11 Cohen v. United States (1912) 38 App D.C. 123, 126. 

"It is a well-established general principle that where a power is exercised under 
a statute prescribing its course, that course must be followed and the necessary condi¬ 
tions made to appear. * • • " 

^ Wichita RR& Light Co. v. Public Utilities Commission (1920). 260 US 48; Mahler v. Eby(1923) 264 

US 32. 

In the first cited case a state statute required that a public utility commission find existing rates 
to be unreasonable before reducing them, but there was no specific requirement that the order should 
contain the finding. A rate reduction, though made after a hearing was held void for lack of an ex¬ 
press finding in order that existing rates were unreasonable. It was urged that such a finding could be 
supplied by implication, but the Court rejected this contention saying Op Cit 59, 

"We rest our decision on the principle that an express finding of unreasonableness 
by the Commission was indispensable under the statutes of the State." 

In Mahler v. Eby, the statute provided that aliens of certain classes should upon the warrant of 
the Secretary of Labor be taken into his custody and deported "if the Secretary of Labor, after hearing, 
finds that such aliens are undesirable residents of the United States." The classes included aliens con¬ 
victed of violating the Espionage Act, the Selective Draft Act and other wartime legislation. Mahler, 
having been convicted of such violations was taken into custody and given a hearing to determine 
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C. Since No Order of the Commission Recites any Findings, the 
Findings Themselves Must Be Exhibited. 


The Commissions decision in this case made by its Board of 
Appeals and Review, (i. e., the second paragraph of its letter of July 2, 
1954, Exhibit C to the Complaint; App. 15) reads as follows: 

M A careful study of the facts in Miss 
Smith 1 s case including the representations in 
your letter of May 21, 1954, has been comple¬ 
ted. A review of the lay and medical evidence 
in the file appears to establish that she has an 
emotional disorder which prevents her from 
performing her duties without undue interrup¬ 
tion to the work of her associates. Therefore, 
as total disability within the meaning of the Re¬ 
tirement Act appears to be established, allow¬ 
ance of the application for her disability retire¬ 
ment is affirmed. Tf 


whether he should be deported. As a result of the hearing the Assistant Secretary of Labor issued a 
warrant of deportation, reciting the hearing and reciting that he was satisfied that Mahler had been 
convicted of the crimes, but which did not state expressly that he found Mahler to be an undesirable 
resident of the United States. No objection to this omission was made until the case had reached the 
Supreme Court, Mahler having resisted deportation on other grounds. The Court said op cit 44-45 

"Does this omission invalidate the warrant. The finding is made a condition 
precedent to deportation by the statute. It is essential that, where an executive is 
exercising delegated legislative power, he should substantially comply with all the 
statutory requirements in its exercise and that, if his making a finding is a condition 
precedent to his act, the fulfillment of that condition should appear in the record of 
the act. • * * 

"It is said that no exception was taken to the warrant on this account until the 
filing of the brief of counsel in this Court. • • • But we may under our rules notice 
a plain and serious error though unassigned. • The character of the defect is such that 
we can not relieve ourselves from its consideration. The warrant lacks the finding re¬ 
quired by the statute and such a fundamental defect we should notice. It goes to the 
existence of the power on which the proceeding rests ." (Emphasis supplied) 

See also United States v. B & O R Co . (1935) 293 US 454, which set aside an order of 
the Interstate Commerce Commission ordering power reverse gears because the order did not 
make a finding that hand gears involved greater danger to life or limb the sine qua non of 
the Commission’s power to act. 
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The final decision of the Commissioners dated August 27, 1954 
(App. 18) reads thus: - 

"The Commissioners have completed a 
careful study of the entire record in Miss Smith's 
case including the representations submitted in 
her behalf. It has been determined on the pre¬ 
ponderance of the evidence now on file that she 
does not meet the medical standards pertaining 
to duty as a Training Technician. As total dis¬ 
ability within the meaning of the Retirement Act 
is established, allowance of the application filed 
by the Department of State for Miss Smith's re¬ 
tirement is affirmed." 

Nowhere in either ruling does it affirmatively appear that (1) ap-/ r 
pellant's disability, if any, was determined to be total, or (2) that it / 
was the result of disease or injury, or (3) that it was not the result oi 
her misconduct, or (4) that the physician who examined her found any 
of the above conditions existed. An "emotional disorder" may or may 
not amount to a disease, depending upon the type and severity. If it 
was a disease, was it acute and curable, or incurable and totally dis¬ 
abling. A conclusion was. " * she does not meet the medical standards 
pertaining to duty as a Training Technician" is still further removed 
from the condition which must be found before retirement. Few of us 
could meet the physical requirements for jet pilots; only tall people are 
chosen as centers for basketball teams; and lightweights lack the require¬ 
ments for professional football. Yet none of these disabilities are "by 
reason of disease or injury. " When it is remembered that the limitation 
to disabilities by reason of disease or injury is for the protection pri¬ 
marily of the government (to protect it against retirements which should 
be dismissals) the absence of necessary recitals cannot be lightly brushed 
aside. 


Appellant could, with more than mere color, argue that the rulings 
themselves must contain the physician's findings. She does not do so. 
But until such time as appellees incorporate those findings in a formal 

I 
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ruling or until the findings are revealed and are found to comply with the 
statute she remains an unretired employee for, thus far, the rulings are 
void. 


m 

APPELLANT HAD THE RIGHT TO BE HEARD, WHICH RIGHT INCLUDES 
THAT OF KNOWING AND CONFRONTING THE EVIDENCE AGAINST HER. 

It probably will be contended by appellees that the appellant was 
not entitled to hearing because the statute does not expressly require 
one. Extended argument will not be made of the proposition that where 
the action of the administrative officer is judicial in character the right 
to be heard is a necessary concommitant, whether or not the statute ex¬ 
pressly so states. 13 Rather, this portion of the argument will demon¬ 
strate that the proceedings contemplated by the statute were so judicial 
in character as to require the demanded right to be heard and to confront 
adversary evidence. 

At the outset, it is to be noted that the earliest constructions by 
Attorneys General of what is now 5 USC 654 14 and the original Civil 
Service Retirement Act 15 (the verbiage of which is the pattern for the 
present statute), recognize the similarity between discharges and re¬ 
tirement, and the quasi judicial nature of both types of termination of 
active employment. 

In 30 Op Atty Gen 181, 182, Assistant Attorney General Harr, with 
the approval of Attorney General McReynolds, in discussing the 


American Power Co . v. Securities Exchange Commission (1946) 329 U. S. 90, 106-108 wherein the 
Court held that in the absence of contrary indications it could be assumed that Congress intended that 
notice and opportunity would be given in the administration of the statute there in question. 

14 Act of August 24, 1912, (37 Stat 555) Sec. 6. 

15 Act of May 22, 1920, c 195 (41 Stat 614). 
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requirement that discharges of classified employees be only for the pro¬ 
motion of efficiency, after notice and an opportunity to be heard, said: 

’The reasons for requiring this procedure 
for the removal of persons occupying competitive 
positions is apparent. Such persons are appointed 
as the result of examination in accordance with 
Civil Service Rules, by which their qualifications 
for the positions they hold are determined, and 
they are not merely the personal selection of the 
head of the department in which they serve. Hav ¬ 
ing no arbitrary right of selection, it may well be 
said that the head of a department should have no 
arbitrary right of removal. 

In 33 Op Atty Gen 96, 102-103, Attorney General Daugherty, after 
quoting the above excerpt (together with additional matter) said: 

Tt is true that this opinion dealt with an Act 
relating to the removal of persons from the ’clas¬ 
sified civil service’ but, in my judgment, the 
principles of law covering the question of removal 
are precisely similar to the questions arising un¬ 
der the Civil Service Retirement Act of May 22, 

1920, chapter 195. 

While it is true that both opinions dealt primarily with the matter of what 
types of employment were excepted from the act, the rationale expressed 
was not dicta because both were dealing with the essential differences 
in tenure between those employed in the classified service and those 
who were personally selected by their superiors. 

Congress has consistently recognized the quasi judicial aspects of 
retirement procedure. In the first comprehensive retirement statute, 
the Civil Service Retirement Act of 1920, 16 Congress provided: 

’’See. 4. That for the purpose of adminis¬ 
tration, except as otherwise provided herein, the 
Commissioner of Pensions, under the direction 
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Act of May 22, 1920, c. 195, 41 Stat 614 



of the Secretary of the Interior, be, and is 
hereby, authorized and directed to perform, 
or cause to be performed, any and all acts 
and to make such rules and regulations as 
may be necessary and proper for the pur¬ 
pose of carrying the provisions of this Act 
into full force and effect. An appeal to the 
Secretary of the Interior shall lie from the 
final action or order of the Commissioner 
of Pensions affecting the rights or interests 
of any person or of the United States under 
this Act , the procedure on appeal to be as 
prescribed by the Commissioner of Pensions, 
with the approval of the Secretary of the In¬ 
terior. " (emphasis supplied) 

Practically the same language appears in all of the reenactments of the 

17 

Act. When the Pension Bureau was made a part of the Veterans Ad¬ 
ministration, the right of appeal was preserved. When by Executive 
Order 6670 the administration of the Act was placed in the Civil Service 
Commission there remained no superior from its decisions. But the 

Commissions own regulations recognize the judicial nature of retire- 
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ment proceedings, for they expressly provide for appeal. 

The judicial nature of the process of determining disability and 
awarding compensation therefor has been recognized from the outset 
of American pension legislation; and it is to be remembered that civil 
service retirement is but a type of pension. The first statute under which 
the Federal government established a pension system, Act of March 23, 
1792, c XI, Sec. 2, 1 Stat 244, provides in part as follows: 

” * * * * Provided that in every such case, the 
rules and regulations shall be complied with; that 
is to say: - First. Every applicant shall attend the 

17 

Act of July 3, 1926, c. 801, sec. 17, 44 Stat 913; Act of May 29, 1930, c. 349, sec. 17, 46 Stat 478 

18 

Act of July 3, 1930 c. 863, Secs. 2 and 7, 46 Stat 1016. 

1 Q 

5 Code of Federal Regulations, Sec. 29.15. 
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court in person, except where it shall be cer¬ 
tified by two magistrates that he is unable to 
do so, and shall produce to the circuit the fol¬ 
lowing proofs, to wit:- * * * The circuit 
court, upon receipt of the proofs aforesaid, 
shall forthwith proceed to examine into the 
nature of the wound, or other cause of disa¬ 
bility of such applicant, and having ascer¬ 
tained the degree thereof, shall certify the 
same and transmit the result of their inquiry, 
in case, in their opinion, the applicant should 
be put on the pension list, to the Secretary at 
War, together with their opinion in writing, 
what proportion of the monthly pay of such 
applicant will be equivalent to the degree of 
disability ascertained in the manner afore¬ 
said. " 

The proceeding here in question clearly falls within that type re¬ 
ferred to in Murray's Lessee v. Hoboken Land and Improvement Co . 20 
where the Supreme Court said: 

"there are matters, involving public rights, . 
which may be presented in such form that the 
judicial power is capable of acting on them, 
and which are susceptible of judicial deter¬ 
mination, but which Congress may or may 
not bring within the cognizance of the Courts 
of the United States, as it may deem proper." 

In Crowell v. Benson , m upholding the Longshoremans Compensation 
Act, Chief Justice Hughes, after citing the above quotation said: 

" * * * Familiar illustrations of adminis¬ 
trative agencies created for the determina¬ 
tion of such matters are found in connection 
with the exercise of the congressional power 
as to interstate commerce, taxation, immi¬ 
gration, the public lands, public health, the 
facilities of the post office, pensions and pay¬ 
ments to veterans. " (Emphasis supplied) 


20 (1855) 18 Howard (59 US) 272. 

21 (1931) 285 U.S. 22. 
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Since all three branches of the Government have recognized the 
judicial nature of the determinations and awards of pensions or "an¬ 
nuities”, extensive citation of cases such as the type of Morgan v. 

United States 22 requiring the "rudimentary requirements of fair play" 
and a hearing with its incident of knowing the evidence against the inter¬ 
ested party should not be necessary. 

CONCLUSION 

The actions of the appellees in casting appellant out of employment 
and into the labor market with the stigma of "emotional disorder" with¬ 
out showing her the findings of their physicians are shocking to the sense 
of fair play. As has been shown, they are in violation of the statute. 

The judgment of the lower court, therefore, should be reversed. 

Respectfully submitted, 

Charles F. O’Neall 

Francis C. Brooke 

1625 K Street, N. W. 

Washington 6, D. C. 

Attorneys for Appellant. 
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(1935) 298 U.S. 468 


SUPPLEMENT - STATUTES AND REGULATIONS 


I 

5U.S.C. Sec. 652 (As amended June 10, 1948, c. 447, 62 Stat. 

354; 1949 Reorg. Plan No. 5, eff. Aug. 19, 1949, 14 F.R. 5227, 63 Stat. 
1067.) Removal without pay from classified civil service—Only for cause; 
notice; copy of charge s; time to answer; examination; record; persons 
exempt 

(a) No person in the classified civil service of the United States 
shall be removed or suspended without pay therefrom except for such 
cause as will promote the efficiency of such service and for reasons 
given in writing. Any person whose removal or suspension without pay 
is sought shall (1) have notice of the same and of any charges preferred 
against him; (2) be furnished with a copy of such charges; (3) be allowed a 
reasonable time for filing a written answer to such charges, with affi¬ 
davits; and (4) be furnished at the earliest practicable date with a written 
decision on such answer. No examination of witnesses nor any trial or 
hearing shall be required except in the discretion of the officer or em¬ 
ployee directing the removal or suspension without pay. Copies of the 
charges, the notice of hearing, the answer, the reasons for removal or 
suspension without pay, and the order of removal or suspension without 
pay shall be made a part of the records of the proper department or 
agency, as shall also the reasons for reduction in grade or compensation; 
and copies of the same shall be furnished, upon request, to the person ef¬ 
fected and to the Civil Service Commission. This subsection shall apply 
to a person within the purview of section 863 of this title, only if he so 
elects. 

Reinstatement or restoration to duty; compensation; deductions; 
veterans; removal by reduction in force 

(b) (1) Any person removed or suspended without pay under sub¬ 
section (a) who, after filing a written answer to the charges as provided 
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under such subsection or after any further appeal to proper authority 
after receipt of an adverse decision on the answer, is reinstated or re¬ 
stored to duty on the ground that such removal or suspension was un¬ 
justified or unwarranted, shall be paid compensation at the rate received 
on the date of such removal or suspension, for the period for which he 
received no compensation with respect to the position from which he 
was removed or suspended, less any amounts earned by him through 
other employment during such period, and shall for all purposes except 
the accumulation of leave be deemed to have rendered service during 
such period. A decision with respect to any appeal to proper authority 
under this paragraph shall be made at the earliest practicable date. 

(2) Any person who is discharged, suspended, or furloughed 
without pay, under section 863 of this title, who, after answering the rea¬ 
sons advanced for such discharge, suspension, or furlough or after an 
appeal to the Civil Service Commission, as provided under such section, 
is reinstated or restored to duty on the ground that such discharge, sus¬ 
pension, or furlough was unjustified or unwarranted, shall be paid com¬ 
pensation at the rate received on the date of such discharge, suspension, 
or furlough for the period for which he received no compensation with re¬ 
spect to the position from which he was discharged, suspended, or fur¬ 
loughed, less any amounts earned by him through other employment dur¬ 
ing such period, and shall for all purposes except the accumulation of 
leave be deemed to have rendered service during such period. 

(3) Any person removed or suspended without pay in a re¬ 
duction in force who, after an appeal to proper authority, is reinstated 
or restored to duty on the ground that such removal or suspension was 
unjustified or unwarranted shall be paid compensation at the rate received 
on the date of such removal or suspension, for the period for which he 
received no compensation with respect to the position from which he was 
removed or suspended, less any amounts earned by him through other 
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employment during such period, and shall for all purposes except the ac¬ 
cumulation of leave be deemed to have rendered service during such period. 
A decision with respect to any appeal to proper authority under this para¬ 
graph shall be made at the earliest practicable date. 

* * * * * * 


n 

5U.S.C. Sec. 709 (As amended July 3, 1926, c. 801, Sec. 17, 44 
Stat. 913; May 29, 1930, c. 349, Sec. 17, 46 Stat. 478; July 3, 1930, c. 
863, Sec. 2, 46 Stat. 1016; Apr. 7, 1934, Ex. Or. 6670; 1949 Reorg. Plan 
No. 5, eff. Aug. 19, 1949, 14 F. R. 5227, 63 Stat. 1067.) Powers and 
duties of Civil Service Commission. 

For the purpose of administration, except as otherwise provided 
herein, the Civil Service Commission is hereby authorized and directed 
to perform, or cause to be performed, any and all acts and to make such 
rules and regulations as may be necessary and proper for the purpose of 
carrying the provisions of this chapter into full force and effect. 

m 

5 U.S.C. Sec. 710 (As amended July 3, 1926, c. 801, Sec. 6,44 Stat. 
907; May 29, 1930, c. 349, Sec. 6, 46 Stat. 472; July 3, 1930, c. 863, Sec. 
2, 46 Stat. 1016; Apr. 7, 1934, Ex. Ord. No. 6670; Aug. 4, 1949, c. 426, 
Sec. 3(a), 53 Stat. 1202; Feb. 28, 1948, c. 84, Sec. 6, 62 Stat. 51; Aug. 

8, 1949, c. 404, 63 Stat. 577; 1949 Reorg. Plan No. 5, eff. Aug. 19, 1949, 
14 F. R. 5227, 63 Stat. 1067.) Retirement for disability; employees en¬ 
titled to; application; medical examination; time limitation 

Any officer or employee to whom sections 691, 693, 693—1, 698, 707, 
708, 709-715, 716 to 719-1, 720-722, 724, 725, 727-729, 730, 731, 733, 
736b, and 736c of this title applies who shall have served for a total period 
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of not less than five years computed as provided in section 707 of this 
title, and who, before meeting the age and service requirements for re¬ 
tirement under section 691(a) of this title, becomes totally disabled for 
useful and efficient service in the grade or class of position occupied by 
the officer or employee, by reason of disease or injury not due to vicious 
habits, intemperance, or willful misconduct on the part of the officer or 
employee, shall upon his own application or upon the request or order of 
the head of the department, branch, or independent office concerned, be 
retired on an annuity computed in accordance with the provisions of sec¬ 
tion 698 of this title: Provided, That proof of freedom from vicious ha¬ 
bits, intemperance, or willful misconduct for a period of more than five 
years next prior to becoming so disabled for useful and efficient service, 
shall not be required in any case. No officer or employee shall be retired 
under the provisions of this section unless examined by a medical officer 
of the United States, or a duly qualified physician or surgeon, or board of 
physicians or surgeons, designated by the Civil Service Commission for 
that purpose, and found to be disabled in the degree and in the manner 
specified herein. * * * * * 


IV 

5 C. F.R. Sec. 29.15 Appeals . (a) An appeal may be taken to 

the Civil Service Commission, from the final action or order of the Re¬ 
tirement Division affecting the rights or interest of any person or of the 
United States under the civil-service retirement law, except as provided 
in this section. 

(b) Appeals must be filed by a claimant or a duly accredited repre¬ 
sentative, but no appeal shall lie to the Commission's Board of Appeals 
and Review until action has been completed by the Retirement Division. 

An appeal taken in behalf of a claimant by or through a representative who 
is not recognized by the Commission, or whose recognition has been can¬ 
celed, shall not be entertained. 


(c) (1) Except as hereinafter ordered, the time for filing an appeal 
shall be not later than six months from the date of mailing notice of the 
final action or order of which complaint is made. 

(2) In applications for disability retirement made by a depart¬ 
ment or establishment of the Government the time for filing an appeal shall 
be not later than 30 days from date of receipt of notice of final action or 
order. 

(3) In cases of disability annuitants who are found upon medical 
examination to have recovered, the time allowed for filing an appeal shall 
be no later than 90 days from the date of final notice of proposed discon¬ 
tinuance of annuity. 

(4) In simultaneously contested claims, where one is allowed 
and one rejected, the time allowed for the filing of an appeal shall be not 
later than 60 days from the date of receipt of the notice of the Commis¬ 
sions action by the claimant to whom the action is adverse. Upon the 

filing of an appeal all parties, other than the appellant, whose interests may 
be adversely affected by the decision shall be notified by registered letter 
of the filing of the appeal and of the substance thereof and allowed 30 days 
from the date of the receipt of such notice within which to file brief or ar¬ 
gument in answer thereto before the papers are forwarded to the Board of 
Appeals and Review. The return of a registered letter unclaimed, con¬ 
taining notice, addressed to the last known post-office address, shall con¬ 
stitute sufficient evidence of notice. 

(d) Each appeal shall show the name and post-office address of 
appellant, his retirement claim number, the date and substance of the 
action from which the appeal is taken, and full reasons for the appeal. 
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JOINT APPENDIX 

PLEADINGS, DOCKET ENTRIES AND OTHER PAPERS 

16 [Filed Dec. 31, 1954] 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

ALMA-MARIE SMITH 
1915 Eye Street, N. W. 

Washington 6, D. C. 

Plaintiff 
vs. 

JOHN FOSTER DULLES 
Secretary of State 
Washington 25, D. C. 

PHILLIP M. YOUNG 
GEORGE Mo MOORE 
FREDERICK J. LAWTON 
Commissioners 

United States Civil Service Commission 
Washington 25, D. C. 

Defendants 

COMPLAINT FOR RESTORATION OF CIVIL SERVICE POSITION 

Jurisdiction 

1. The jurisdiction of this Court in this cause rests upon (a) per¬ 
sonal jurisdiction over the parties; (b) the fact that the amount in con¬ 
troversy exceeds Three Thousand ($3,000) Dollars exclusive of interest 
and costs; and (c) the fact that, since the claim is based upon allegations 
that defendants did not comply with substantial rights of the plaintiff 
under 5 USCA 863 as respects removal procedure, there is "no doubt 

as to the jurisdiction of [this Court]” according to JASON v. SUMMER- 

FIELD (1954)_US App DC_, 214 F2d 273 at 279. 

The Parties 

2. At all times material hereto, plaintiff was an employee with 
"status M (as that term is defined in 5 CFR 3) in the competitive classi¬ 
fied Civil Service and was entitled to the maximum benefits and protection 


) 

) 

) 

) 
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) Civil Action No. 5513-'54 
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afforded such employees by applicable legislation and regulations. 

3. The defendant Secretary, John Foster Dulles, is Secretary 

17 of States and the responsible executive officer of the agency from 
whose payroll plaintiff was unlawfully removed, and is not distinguished 
or distinguishable from his predecessor, and he is sued in that capacity. 

4. The defendant Commissioners, Phillip M. Young, George M. 

- Moore, and Frederick J. Lawton, are the Commissioners of the United 
States Civil Service Commission and are responsible for the functions of 
said Commission , and they are not distinguished or distinguishable from 
their predecessors, and are sued in their official capacity as such. 

The Claims 

5. On July 26, 1948, notice was given to plaintiff by the Chief, 
Division of Departmental Personnel of the Department of State acting 
for the defendant Secretary, that due to budgetary limitations ’’positions 
comparable to” hers were to be "eliminated;” and expressing ’’regret” 

V 

for ’’the Necessity” to abolish her position, the said Chief was confi¬ 
dent that plaintiff realized that such curtailment was truly necessary, 
etc. 

6. On July 28, 1948, the author of the aforementioned letter of 
July 26, 1948, acting for the defendant Secretary, recanted thereby 
establishing that the statements in the letter of July 28, 1948, were 
false and fraudulent in fact. 

7. On June 21, 1953, the aforesaid Division Chief, again acting 
for the defendant Secretary, informed plaintiff by letter that the duties 
then being performed by her were to be dispensed of due to ’’budget 
limitations” etc, , and that plaintiff was to be transferred to the posi¬ 
tion then held by, and to assume the duties of, one Dominick A. Lock- 
wood; upon information and belief plaintiff alleges: that, each and 
every material statement in said communication of January 21, 1953, 
was false in fact and was known by those responsible therefor to be 
false; that, the plan to transfer plaintiff to the position of said Lock- 

18 wood was not adopted in good faith but was instead agreed upon 


as a matter to facilitate her unlawful discharge from the Department; 
that she was never allowed to assume the duties of said Lockwood who 
continued in fact to perform the same duties without change whatsoever 
from and after January 21, 1953. 

8. By letter dated October 12, 1953, the Medical Director of the 
United States Civil Service Commission informed plaintiff the said De¬ 
partment of State had asked that plaintiff be retired on the basis of a 
finding that plaintiff was totally disabled from rendering useful and 
efficient service. Copy of that notice is attached hereto and marked 
’’Exhibit A” and by this reference is prayed to be read as a part hereof. 

9. Oh April 20, 1954, the Chief of the Claims Section, Retire¬ 
ment Division of the said Commission remailed a letter dated March 
24, 1954, informing plaintiff that it had been determined that plaintiff 
was ’’totally disabled for useful and efficient service” in her position 
and that plaintiff ’’should be retired on an annuity. ” Plaintiff was allowed 
30 days within which to appeal to the Board of Appeals and Review of de¬ 
fendant Commissioners. Upon the face of said letter the said Chief wrote 
the following: ’’The time limitation for filing an appeal in this case is 
May 21, 1954. The appeal should be mailed or delivered to the United 
States Civil Service Commission, Washington, D. C., not later than that 
d^te. (5/21/54) J. Goldberg 4/23/54. ” 

A ‘ 

10. On May 21, 1954, plaintiff filed with said Board as represen¬ 
tative of defendant Commissioners an appeal from the last mentioned 
'order. Copy of that appeal is attached hereto and marked "Exhibit B” 

pj 

and by this reference is prayed to be read as a part hereof. 

11. By letter dated July 2, 1954, the defendant Commisaoners 

acting through said Board notified plaintiff that it appeared that due 

to an emotional disorder plaintiff was prevented ’’from performing her 
duties without undue interruption to the work of her associates. ” The 
same letter further noted that plaintiff had had fmore than eight months 
within which to accumulate and present evidence concerning her fitness 
for duty as a Training Technician” notwithstanding the fact that her appeal 
had been filed with said Board for less than two and one-half months 
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and notwithstanding that fact, said Board refused to allow time to obtain 
and present further evidence. Copy of said letter of July 2, 1954, is 
attached hereto and marked "Exhibit C” and by this reference is prayed 
to be read as a part hereof. 

12. On July 13, 1954, plaintiff appealed to the defendant Commis¬ 
sioners from the ruling of July 2, 1954. Copy of that appeal is attached 
hereto and marked "Exhibit D" and by this reference is prayed to be 
read as a part hereof. 

13. On August 27, 1954, the defendant Commissioners affirmed 
the decision of July 2, 1954. Copy of that affirmance is attached hereto 
and marked "Exhibit E" and by this reference is prayed to be read as 

a part hereof. 

14. Plaintiff was not at any time accorded a hearing as required 
by law nor allowed to know the evidence against her and the findings of 
the defendant Commissioners on April 20, 1954, July 2, 1954, and Au¬ 
gust 27, 1954, were arbitrary, capricious and in violation of law, 

l 

and were prejudicial to plaintiff. 

15. Plaintiff does not possess a disab ility as alleg ed and upon in- 

i 

fo rmation an d belief avers th at the findings -to-the -Gont^ary-were-not—- 
made in good faith but were in fact part of a long evident plan and de- 
/ sire to effect her discharge and was resorted to only because it was 

i 

^ evident that she could not be discharged for cause. 

20 16. Plaintiff alleges upon information and belief that her serv¬ 

ices were at all material times efficient and satisfactory and that there 
was no lawful ground for her retirement or dismissal and that proce¬ 
dures in such cases provided were willfully disregarded by defendants. 

17. On November 17, 1954, defendant Secretary, acting through 
Mary Ruth Edwards, Administrative Assistant, Office of Personnel, 
unlawfully and without just cause or warrant in law or fact, endeavored 
to obtain signature of plaintiff to a document identified as "Form DS-8, 
6-29-53, " copy of which is attached hereto and marked ,T Exhibit F" and 
by this reference prayed to be read as a part hereof, as a condition to 
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performance by defendant Secretary of a lawful duty which is uncondi¬ 
tionally owed wherefore attempted imposition of conditions is void. 
WHEREFORE, the previous considered, plaintiff demands: 

A. That this Court order the defendants to immediately restore 
her to her rightful position with salary retroactive to the 31st day of 
October 1954. 

B. That this Court set aside the decision of defendant Commission¬ 
ers dated July 2, 1954, and order and require said defendant Comis- 
sioners to divulge to plaintiff all and sundry matters upon which it may 
thereafter consider dismissal of plaintiff and to order and require said 
defendant Commissioners to allow cross examination of whomsoever 
shall have expressed an opinion adverse to plaintiff if such opinion is to 
be considered by said defendant Commissioners or in the alternative to 
exclude the opinion of such persons; and that plaintiff be restored to her 
rightful position pending lawful adjudication of the charges against her 
with salary retroactive to October 31, 1954. 

C. That this Court order and require defendant Commissioners 

to allow plaintiff a reasonable time within which to submit evidence 
on her own behalf, such time allowance to take account of such factors 
as appropriate study by her of the evidence against her, availability of 
suitable independent experts of plaintiff’s own choice to examine plain¬ 
tiff, ability of plaintiff to pay for such services if such services be not 
paid for by defendants, and further, that defendant Commissioners be 
directed to give plaintiff the benefit of any doubt if doubt there be in such 
testimony when all material, competent, and relevant testimony be con¬ 
sidered. 

D. That this Court correct the error of defendant Commissioners 
in having failed, On July 2, 1954, to render a decision indicative of 
actual consideration of the evidence before said Board of Appeals and 
Review. 

E. That this Court require defendant Secretary to justify, upon 
oath of competent persons, that just and reasonable grounds exist for 
seeking to effect retirement of plaintiff for reasons of disability and 
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that copies of ever such declaration or communication without exception 
be given to plaintiff together with the right to cross examine and expose 
bias or untruthfulness or immateriality of the same if any such defect 
be by plaintiff believed to inhere therein, or in failing so to do, to re¬ 
quire the defendant Commissioners to dismiss the said inquiry. 

F. That this Court order the defendant Secretary to stop, cease, 
and desist in attempting to require plaintiff to execute the aforesaid 
"Form DS-8, 6-29-53” and to forthwith pay such sums to plaintiff as 
are to her due, with interest from the date of the imposition of said un¬ 
lawful condition. 

G. That plaintiff have such other and further relief as may to 
this Court seem just. 

(Signed) ALMA-MARIE SMITH 
Plaintiff 


(Signed) Charles F. 0 T Neall 
Attorney for Plaintiff 
7th Floor Commonwealth Bldg. 
1625 K Street, N.W. 
Washington 6, D. C. 


VERIFICATION 
DISTRICT OF COLUMBIA ss.: 

Being first duly sworn, ALMA-MARIE SMITH deposes and says that she 
is the plaintiff in the above entitled cause, that she has read the matters 
and things therein stated, that she understands the matters and things 
therein set forth and that she verily believes them to be true. 

(Signed) Alma-Marie Smith 
Subscribed and sworn to before me this 30th day of December 1954. 

(Signed) 

NOTARY PUBLIC 

My Commission Expires Dec. 31, 1958. 
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UNITED STATES CIVIL SERVICE COMMISSION 
Washington 25, D. C. 

[Filed Dec. 31, 1954] In your reply refer to: 

Exhibit A File: M:NM: am 

- and date of this letter 

COPY copy October 12, 1953 copy COPY 

CSA - 342 401 

Miss Alma M. Smith 
1915 Eye Street N. W. 

Washington, D. C. 

Dear Miss Smith: 

This is to advise you officially that the Department of State has 
submitted to this Commission an application for your retirement on the 
basis that you have a disabling condition which prevents you from ren¬ 
dering useful and efficient service in the position you hold. 

Under the provisions of Section 6 of the Civil Service Retirement 
Act as amended the employing agency, as well as the individual employ¬ 
ee, may initiate an application for retirement of the latter on a disa¬ 
bility basis. It is the responsibility of the Commission to make an un¬ 
biased determination as to the validity of your agency’s claim. Before 
a decision can be made, however, it is necessary that you undergo an 
appropriate examination by a physician or medical facility chosen by 
the Civil Service Commission and at the Commission’s expense. It 
will be to your advantage to cooperate fully in order that an equitable 
decision may be reached at the earliest possible date. 

The attached form 3106 designates the name and address of the 
Facility at which you are to appear for such examination and indicates 
the date and time of your appointment. In view of the fact that the re¬ 
ported nature of your disability indicates that a thorough examination 
of your nervous system will be required in order to settle the points at 
issue, a physician will be designated who is competent in this field of 
medicine. 

If for any reason, you are unable to comply with this request, 
please notify the Commission’s Medical Division at the earliest pos¬ 
sible date, giving your reasons in full. 
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None of the above statements should be interpreted by you as in¬ 
dicating that the Commission has already reached a decision or formed 
an opinion regarding your case. 

Very truly yours, 

/s/ Verne K. Harvey, M. D. 
Medical Director 

Enc. 37224 
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Exhibit B 

Board of Appeals and Review ^ 

c/o Retirement Division * 

U. S. Civil Service Commission 
5th & G Streets, N. W. 

Washington, D. C. 

In re: Appeal of Miss Alma Marie Smith 

Princess Apts., 402, 1915 Eye St., N. W. ^ 
Washington, D. C. * 

Your File: CSA-342 401 
DRC-GC:jed 

4 

Dear Sirs: 

This is an appeal by Miss Alma Marie Smith, Training Officer, 4 

GS-7, Foreign Service Institute of the Department of State, from a * 



decision of the Retirement Division of the Civil Service Commission, 
to wit: that she is totally disabled for useful and efficient service in 


her position and should~Be~Tetl red^n^ ann uity. The appeal is timely, 
inasmuch as the letter of decision to retire her, provides that she has 
until May 21, 1954, inclusive in which to appeal. 

Under a letter dated October 12, 1953, from Verne K. Harvey, 

M. D., the medical director of the U. S. Civil Service Commission, she 
was advised that under provisions of Section 6 of the Civil Service Re¬ 
tirement Act as amended, her employing agency the Department of 
State, had initiated an application for her retirement on a disability 
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basis. Pursuant thereto, she was subsequently examined under the aus¬ 
pices of the Commission's Medical Division. Thereafter she was no¬ 
tified in the latter part of April of the decision by the Commission to 
retire her. 

The principal basis for the decision to retire Miss Smith, is 
the result of a psychiatric examination by the Commission's Medical 
Division, which was evidently adverse to Miss Smith. In opposition 
to this psychiatric examination, and after notification of the decision 
to retire her, Miss Smith was examined by a private psychiatrist. Dr. 
Albert E. Mar land, 1216 16th Street, N.W. Dr. Mar land's statement, 
dated May 17, 1954, is herewith attached and made a part of this ap¬ 
peal, as Exhibit 1. 

It will be noted that Dr. Marland states that he saw her on May 
12 and May 17, 1954. That she is of superior intelligence and that he 
finds no evidence of any hallucinatory experience. That although there 
is a vague history suggesstive of a paranoid trend, that he has no evi¬ 
dence at hand of any definite delusional experience. That he believes 
her ability to continue working should be judged by her industrial rec¬ 
ord and capability of adjusting to her associates. 

Analyzing Dr. Marland's report, we note that he found TT no evi ¬ 
dence" of any hallucinatory experience, and " no evidence " of any defi¬ 
nite delusional experience. That there is no evidence of paranoia, but 
only a vague history suggestive of a paranoid trend. In other words, 
he found no personality deficiencies present at all. The "vague his¬ 
tory" which was "suggestive of a paranoid trend", must be considered 
as a faint, twilight zone; a very slight doubt against her, unsubstantiated 
by evidence. 

A This slight doubt agains/ her, if it can be considered a doubt at 
25 >is more than overcome by the fact that Dr. Marland found her of 

"superior intelligence", and believes "her ability to continue working 
should be judged by her industrial record and capability of adjusting to 
her associates". Aside from the fact that her highlnnate intelligence 
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predicts a capacity for objectively overcoming any slight personality 
doubt against her, as well as adjusting to her associates, her past 
industrial record bespeaks highly useful and efficient service ren¬ 
dered, as follows: 

Beginning with May of 1929, she went to work as a dental assis¬ 
tant, receptionist and secretary to a Dr. N. A. Culbreth, a dental sur¬ 
geon of Wilmington, N. C., at a salary of $900 per annum. She was 
about 19 years of age then. She resigned to go to Washington D. C., 
in June of 1932. It will be noted that she stayed three years on that job. 

From August 1932 to March 1934, she worked as a cashier and 
saleslady for David’s, 928 F St., N. W., Washington, D. C., for $960 
per annum, until the business was discontinued in March of 1934. It 
will be noted that she stayed almost two years on that job. 

From April 1934 to November 1935, she worked as a typist for 
the American patents Corporation, 635 F St., N. W., at $960 per an¬ 
num. She also did patent searches, had charge of follow-up mail, did 
filing and some stenographic work. She left to go to Chicago. Worked 
almost 1-1/2 years. 

From November 1935 to November 1936, she worked as a steno¬ 
grapher, including receptionist work, high-speed technical dictation, 
billing, booking, filing and general office work, for the National Screen 
Service, 1307 S. Wabash Ave., Chicago, Ill., at $900 per annum. She 
left to accept a better position. Worked one year. 

From November 1936 to April 1940, she worked as secretary, 
starting at $1080 per annum and ending at $1320 per annum, for the 
Federal Electric Co., 225 N. Michigan Ave., Chicago, Ill. Her work 
included recording and reporting proceedings of conferences and meet¬ 
ings, composing letters and statistical reports, supervision of petty 
cash account and inventory of supplies and serving as office reception¬ 
ist. The company retrenched, after almost four years of work, by Miss 
Smith. 

From July 11, 1940 to Aug. 24, 1940, she worked as a clerk at 
the Rock Island, Ill., Arsenal, U. S. War Department at $1260 per annum. 
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She left to go to Washington, D. C., to be near her mother, her mother 
being ill at the time. 

Thereafter, her work continued in the Government in which she 
made steady progress, beginning with CAF-1 to the present grade of 
GS-7. The Board T s attention is called to her record of employment 
which is in file, to her present job as training office, which she started 
in July 27, 1947. 

It will be noted that her employment record shows solid and 
steady employment. There is no job jumping, nor unreasonable grounds 
for leaving her jobs. It evidences a stable, well-adjusted personality. 
Examination of her sick leave record will reveal, that she has taken 
very little sick leave, while her government employment efficiency 
records is replete with Excellent, Very good. Good and Satisfactory 
ratings. 

As late as December 9, 1953, in an office memo from a Mr. W. 

E. Woodyear, to whom Miss Smith was assigned for special duty, to 
Mr. Cary, it is stated in part, that "During her time here, Miss Smith 
performed entirely satisfactorily and on all assignment that were given 
her she proved herself to be quite willing and adaptable and we should 

be glad to have the continued use of her services as long as she 
can be made available . 

The purpose of the memo was to clear up a misunderstanding that 
existed as to how long Miss Smith was to remain on special duty to anoth¬ 
er section other than her regular assignment. Miss Smith was told orig¬ 
inally by her chief, that she was to be on this special assignment only 
two weeks and then was to return back to her regular assignment. She 
was unaware that the time had been extended, nor that she would have 
to do anything else but return without direction after her time was up. 
When she was made aware of the true situation that existed, everything 
cleared up. But in that portion of the memo as underlined above, is 
certainly and patently manifested, Miss Smith’s value as a useful and 
efficient employee. 
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There was a performance rating due her in November of 1953, 
but it was evidently held up. Up to that time her performance ratings 

m ii 

in her present job since 1947, have been Very Good and Satisfactory. 

She was told therefore by Mr. Ralph Rowland, her immediate chief, 
in lieu of her not having received a written rating, that her work was 
most satisfactory. 

We contend that the evidence outlined as to her long, steady, and 
progressive employment record, is not that of an unstable, incapable 
employee, but rather just the opposite. That it indicates emotional 
stability, and conscientious ability. Even as late as December 9, 1953, 
as outlined above from the memo from Mr. Woodyear to Mr. Cary, she 
was shown to be a very useful, qualified and adaptable employee. We 
further contend, that her taking of night courses at George Washington 
University, of Personnel Administration, which includes efficiency rat¬ 
ings, classification, recruitment and in-service training, shows a de¬ 
sire to make of herself a still more useful and qualified employee for 
Government service. She has almost attained a total of 60 credits, in 
her educational pursuits at the University. 

Returning then to Dr. Marland's opinion that she should be judged 
by her industrial record and capability of adjusting to her associates, 
we say that her past record, and the fact that as late as December 
1953, in a different section within the State Department, she was lauded 
by her chief, justifies resolving the slight doubt as to her personality 
qualification, in her favor. 

There is also herewith attached and made a part of this appeal, a 
statement from Dr. Leland E. Stevenson, 1219 16th St., N.W., and 
designated as Appellants Exhibit #2. The examining physician in Dr. 
Stevenson T s office, Dr. William H. Wallop, states in part as follows: 
"No evidence of any physical abnormality was found. ” He gave her a 
complete physical examination. 

Included among the different tests and examinations made by the 
Commissions Medical Division in re: Miss Smith, were certain mental, 
psychiatric, dexterity and personality tests. To oppose the results of 
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these tests, Miss Smith, desires to take equivalent tests privately. It 
is requested therefore, that leave be granted to her by the Board for a 
30-day period or a reasonable time, to enable her to undergo and obtain 
the results of these private tests, and to then transmit the results to the 
Board as additional evidence in her behalf. 

27 Considering therefore all of the premises in the case, it is re¬ 

quested that the decision to place Miss Smith on retirement because of 
total physical disability, be reversed, on the ground that she is a useful 
and efficient servant of the Government, and that she be continued in 
her present employment. 

Respectfully submitted, 

Samuel I. Sherwood 

Attorney for Appellant 

Exhibit B 
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Attachment 1 to Exhibit B 

ALBERT E. MARLAND, M. D. 

1216 Sixteenth Street, N. W. 

Washington, D. C. 


TO WHOM IT MAY CONCERN: 


COPY 


May 17, 1954 


This is to certify that I have examined Miss Alma Marie Smith 
on May 12 and May 17, 1954. 

She is of superior intelligence and I find no evidence of any hal¬ 
lucinatory experience. There is a vague history suggestive of a para¬ 
noid trend, but I have no evidence at hand of any definite delusional 
experience. 
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I believe her ability to continue working should be judged by her 
industrial record and capability of adjusting to her associates. 

Respectfully, 

A. E. Mar land, M. D. 

Attachment 1 to Exhibit B 
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SAMUEL I. SHERWOOD 

Attorney at Law 
Suite 602-4 Columbian Building 
416 Fifth Street, N.W. 

Washington 1, D. C. 

May 5, 1954 

TO WHOM IT MAY CONCERN: 

Miss Alma Marie Smith has been seen by me on two different occasions 
recently and in the process has had a complete physical examination in¬ 
cluding a blood count, urinanalysis, chest x-ray and electrocardiogram. 
No evidence of any physical abnormality was found. 

William H. WaHop, M. D. 

1219 16th Street, N.W. 

Washington, D. C. 

Attachment 2 to Exhibit B 
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UNITED STATES CIVIL SERVICE COMMISSION 

Washington 2 5, D. C. 


Address only 

July 2, 1954 ’’Civil Service Commission” 

In your reply refer to 
FILE BAR:EPT:rsp 
and date of this letter 

CSA-342 401 

Samuel I. Sherwood, Esq. 

Attorney at Law 

Suite 602-4 Columbian Building 

416 Fifth Street, N.W. 

Washington 1, D. C. 

Dear Mr. Sherwood: 

This refers to the appeal you entered in behalf of Miss Alma 
Marie Smith from the action taken in allowing the application filed by 
the State Department for her retirement because of evidence of total 
disability fay useful and efficient service as Training Technician. 

A careful study of the facts in Miss Smith’s case including the 
representations in your letter of May 21, 1954, has been completed. 

. A review of the lay and medical evidence in the file appears to estab- 
lish that she has an emotional disorder which prevents her from per- 
I forming her duties without undue interruption to the work of her asso- 

E 

ciates. Therefore, as total disability within the meaning of the Retire¬ 
ment Act appears to be established, allowance of the application for her 

! | 

i ; disability retirement is affirmed. 

Beginning with a request on October 15, 1953 for delay in report¬ 
ing for examination at the U. S. Public Health Service Miss Smith has 
now had more than eight months in which to accumulate and present 
evidence concerning her fitness for duty as Training Technician. In 
view thereof your request for additional time in which to secure and 
submit additional information is denied. 

For the Commissioners: 


Sincerely yours, 


/a/ JOHNE. BLANN 
Chairman 

Board of Appeals and Review 

Exhibit C 


[Filed Dec. 31, 1954} COPY 

Exhibit D July 13, 1954 

The Commissioners of the 
U. S. Civil Service Commission 
7th & F Streets N.W. 

Washington, D. C. Your file: BAR:EPT:rsp 

CSA-342 401 
Alma Marie Smith 

Dear Sirs: 

Reference is made to above-mentioned file in the cause of Alma 
Marie Smith, and to a letter from the Board of Appeals and Review of 
the Civil Service Commission, dated July 2, 1954. 

The said Miss Smith appealed to the Board to set aside a decision 
by the Retirement Division to retire her on the basis of total disability, 
by letter dated May 21, 1954. The retirement division had based their 
decision on the result of medical findings, which they allege, that she 
suffered from an emotional disturbance which interfered with her func¬ 
tioning as a useful and efficient employee. 

In her appeal to the said Board, Miss Smith had presented a re¬ 
port of a highly qualified local psychiatrist, Dr. Mar land. This re- 

i • 

port showed that there was no evidence to substantiate a finding of any 
emotional disturbance. The Board, however, in the said letter of July 
2, stated that after examining evidence on both sides, they had come to 
the conclusion that she was suffering from an emotional disturbance, 
and that her appeal was therefore denied. 
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They further denied her any time to gather additional evidence in 
her behalf. The nature of this evidence she sought, was of personality 
tests, which she wished to take privately to counteract any personality 
test evidence which she took at Public Health. 

The decision of the Board of Appeals and Review should be re¬ 
versed on the following grounds: 

1. Both Miss Smith and her attorney were refused permission to 
examine the record of evidence against her, thus making it impossible 
to prepare an adequate defense. This refusal is against all precepts of 
American jurisprudence and morality. 

2. That the decision of the Board was arbitrary and capricious 
in the face of medical evidence showing her to be free from any emo¬ 
tional disturbance. $3ee Dr. Marland T s report). 

We therefore respectfully request that the Board's decision be 
reversed and that Miss Smith be returned to full status her position 
as Training Officer GS-7 in the State Department. 

Respectfully, 

/ s/ Samuel I. Sherwood 

Attorney for Appellant 



SS/f 


Exhibit D 
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32 [Filed Dec. 31, 1954] Exhibit E COPY 

UNITED STATES CIVIL SERVICE COMMISSION 

Washington 25, D. C. 

Address only 

August 27, 1954 ’’Civil Service Commission” 

In your reply refer to 
FILE BAR:EPT:ndp 
and date of this letter 

Mr. Samuel I. Sherwood 
Attorney at Law 
Suite 602-4 Columbian Building 
416 Fifth Street, N.W. 

Washington 1, D. C. 

Dear Mr. Sherwood: 



This refers to your request that the Commissioners review the 
action of the Retirement Division and affirmation of such action by the 
Board of Appeals and Review in allowing the application filed by the De¬ 
partment of State for the retirement of Miss Alma Marie Smith because 
of eyidencg-o l totaL dlsabijitv for useful and efficient service as Train¬ 
ing Technician. —\ 

The Commissioners have completed a careful study of the entire 
record in Miss Smith’s case including the representations submitted 
in her behalf. It has been determined on the preponderence of the evi¬ 
dence now in the file that she does not meet the medical standards per¬ 
taining to duty as a Training Technician. As total disability within the 
meaning of the Retirement Act is established, allowance of the applica¬ 
tion filed by the Department of State for Miss Smith’s retirement is 
affirmed. 


By direction of the Commission: 

Sincerely yours, 


s/ WM. C. HULL 
Wm. C. Hull 
Executive Assistant 
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33 [ Filed December 31, 1954] Exhibit F 

Form DS-8 
6-29-53 

Department of State 

C LEARANCE FOR FINAL SALARY PAYMENT 

Name: Miss Alma Marie Smith 
Effective Date of Separation: October 31, 1954 
Div. Symbol: PER/FSI Code 0931 
Post: Department 

This form is to be filled out for every employee who is to be separated 
from the Department or Foreign Service. Final salary payment will not 
be made until all items shown below are satisfactorily accounted for or 
arrangements made for satisfying any indebtedness the employee may 
have to the U. S. Government. The administrative officer or other 
responsible official certifying to the return of items accounted for on this 
form will be held personally responsible for the statements made by him 
herein. 

****** 

(D) Employee Statement for Official Documents, Papers and Property 
***** * 

(unsigned) _ 

(Signature of employee) 
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34 Filed Mar. 15, 1955] 

MOTION TO DISMISS 

Come now the defendants by their attorney, the United States At¬ 
torney, and move this honorable Court to dismiss the complaint herein 
for the reasons that it fails to state a cause of action upon which relief 
may be granted and the Court lacks jurisdiction over the subject matter 
therein. 


(Signed) LEO A. ROVER 

United States Attorney 

(Signed) OLIVER GASCH 
Assistant United States Attorney 

(Signed) FRANK H. STRICKLER 
Assistant United States Attorney 

(Signed) CATHERINE B. KELLY 
Assistant United States Attorney 

Certificate of Service 

I hereby certify that service of the foregoing Motion to Dismiss, 
together with points and authorities in support thereof, was made upon 
plaintiff by mailing a copy thereof to her attorney, Charles F. O’NeaU, 
Esquire, 1625 K Street, N.W., Washington, D. C. this 15th day of 
March, 1955. 

(Signed) CATHERINE B. KELLY 
Assistant United States Attorney 


****** 


51 [ Filed June 29, 1955] 
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ORDER 

Upon consideration of defendants 1 motion to dismiss points and 
authorities in opposition thereto, and oral argument in open court, it 
is this 29th day of June, 1955, 

ORDERED, that defendants T motion to dismiss be and the same 
is hereby granted. 


(Signed) Edward M- Curran 

JUDGE 


Certificate of Service 

I hereby certify that service of the foregoing Order was made upon 
plaintiff by mailing a copy thereof to her attorney, Charles F. 0 T Neall, 
Esquire, 1625 K Street, N. W., Washington, D. C., this 28th day of 
June, 1955. 


(Signed) CATHERINE B. KELLY 
Assistant United States Attorney 
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PROCEEDINGS 

[Filed October 18, 1955] Washington, D. C. 

Thursday, April 28, 1955 

1 The above-entitled matter came on for hearing on motion to dis¬ 
miss before Honorable EDWARD M. CURRAN, a Judge in the United 

States District Court, at 3:40 p. m. 

****** 

2 MISS KELLY: If Your Honor please, this is the Governments mo¬ 
tion to dismiss a complaint filed by a Civil Service employee, who sep¬ 
arated pursuant to the Civil Service Retirement Act, which is 5 U. S. C. 
691, and the following sections. 

In October of 1953 the Department of State, by which this employee 
was employed, requested an involuntary retirement of the plaintiff under 
Section 709 of the Retirement Act, which provides for an involuntary're¬ 
tirement. 

The Civil Service Commission requested this plaintiff to take' h 
medical examination. The plaintiff took such a medical examination and 
was thereafter informed that she was totally disabled to perform efficient 
service within the meaning of the Retirement Act. 

She took her appeal to the Board of Appeals and Review of the Civil 
Service Commission, and they affirmed this decision. 

She thereafter appealed to the Civil Service Commissioners and 
they also affirmed the decision, and she thereupon filed this suit alleg¬ 
ing she was given no hearing and was not presented with the evidence 
against her. 

Now, the Governments position of course is that the jurisdiction 
of this Court is limited to review of the procedure to which the plaintiff 
3 was entitled under the Act, and it is our position that she got everything 
to which she was entitled under the Act. 

Naturally, this Court is not going to rule on the sufficiency of the 
disability finding, which is a medical finding made by experts and is not 
the subject in the Commission of a quasi-judicial hearing. 


Now, the Act, Section 709, provides that if any employee becomes 
totally disabled for useful and efficient service in the grade or class of 
position occupied by the officer or employee, shall upon his own appli¬ 
cation or upon the request or order of the head of the department, branch 
or independent office concerned, be retired on an annuity computed in 
accordance with the provisions of this title. 

Now, as I said, this retirement was on the request of the Depart¬ 
ment of State. 

Section 71 b provides that: 

"No officer or employee shall be retired under the provisions 
of this section unless examined by a medical officer of the United 
States, or by a duly qualified physician or surgeon, or board of 
physicians or surgeons, designated by the Civil Service Commis¬ 
sion for that purpose, and found to be disabled in the degree and 
in the manner specified herein. " 

That procedure was followed in this case. The plaintiff was given 
a medical examination and found to be so disabled under this Act. 

We also point out that there is no provision in this Act for a hear¬ 
ing. It is not contemplated that this will be an adversary proceeding 
under this Act. It is simply a finding by experts, medical experts, 
that the plaintiff was so disabled. 

The plaintiff, in her appeal, submitted a doctor’s report and a 
psychiatrist’s report, which incidentally they are attached to the plain¬ 
tiff’s complaint as exhibits, and which incidentally shows from her 
owi doctors that there may be some psychiatric trouble. 

We point to the regulations of the Commission under the statute. 
They are found in 5 C. F. R. (1949) as to disclosure of information, and 
point out that the records and files of the Commission are confidential. 

Under Section 29.11 it is provided that the disclosure of informa¬ 
tion shall be made to a claimant, or his duly authorized representative, 
in matters concerning himself alone when such a disclosure would not 
be injurious to the physical or mental health of the claimant, or be re¬ 
garded as a breach of confidence. 


It goes on to say that the determination as to when the disclosure 
of information would be injurious to the physical or mental welfare of 
a claimant would be made by the Medical Division. Now, that is pre¬ 
cisely what happened in this case. 

I think from the file, from the exhibit attached to the complaint 
showing the appeal the plaintiff took, she is fully aware of the proce¬ 
dure. She was fully aware of the reasons for the disability and that 
she therefore does not state a cause of action here. 

We also make a further point that plaintiff has asked not to be re¬ 
stored to her job but for back pay. 

Now, we have cited a decision, Borak v. Biddle, which says that 
you cannot get that pay in this type of case. In this case it is by our 
own Court of Appeals. And we would further like to point out that 
should any relief be available to plaintiff, the proper relief of course 
would be that the Commission would make a redetermination if a hear¬ 
ing is required, but that she should not be restored to her job. 

MR. CVNEALL: If it please the Court, my name is Charles O f Neall 
for the plaintiff in this action. 

THE COURT: Well, tell me first where is this provision for a 
hearing before the Civil Service Commission. 

MR. O t NEALL: In the statute cited by the defendants there is 

* i» 

' j 

no provision. We concede that in the retirement for disability statute 
there is no provision for a hearing. 

Our contention, as made evident in the complaint, is that the 
rights of this plaintiff under 5 U. S. C. A. 652 were not respected; and 
that the resort to the disability retirement statute was not made in good 

faith. Now, that statement is made by my client and sworn to on 
her part. 

Our principal contention regarding the hearing matter is this: 

That the statute which Congress enacted allowing the retirement 
on grounds of disability is a statute which unlike the Lloyd-LaFollette 
Act does not provide that it is within the discretion of the agency to 
decide whether or not a hearing will be allowed. It says — that is 
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the requirement for disability statute — it says that an employee may 
be retired on grounds of disability when a proper finding is made, in 
sifrstance. 

THE COURT: Was she examined by a medical officer of the United 
States or a duly qualified physician or surgeon ? 

MR. O’NEALL: That is part our complaint, Your Honor, that 
she was examined by order of the Civil Service Commission and I be¬ 
lieve the statement on that is in Paragraph 8 of our complaint. I see 
that we do not say that she was examined, but she was examined by 
a doctor of the Civil Service Commission Medical Department, as I 
understand the fact. 

THE COURT: And what did he report ? 

MR. O f NEALL: That was the point, Your Honor. He won T t tell 
us what he reported. He just said, "I have made an examination. tT We 
said, "Very well, what did you find?” He said, TT Well, what I find is 
7 only of concern to the Civil Service Commission and we won’t tell you 
anything at all of what we found. You can submit anything you want to 
submit, but we are not going to tell you what we have against your client. " 

Well, now, I was not Miss Smith’s attorney at that time. Mr. Sher¬ 
wood who was, of course took exception to that procedure and wanted to 
know what if anything was found in that medical examination. 

Now, it is our basic position that the disability retirement statute 
cannot properly be read as aUowing the Civil Service Commission to de¬ 
termine upon the retirement of a person in any way it happens to want to 
do it. It is going to have to do it in a reasonable way. 

This same sort of statute has been before the Courts before, 
and in a case which is cited by the defendants in their motion to dismiss, 
the question came up as to whether a disability statute should be con¬ 
strued in such* a way as to allow the employee to keep the Government 
from getting all of the available information, and the Court of Appeals 
here said no. I think it was the Supreme Court said no, you can’t do it. 
You can’t do that. The objective of this statute is to permit an adminis¬ 
trative finding which gets at the truth. 


THE COURT: Do you take the position that it is confidential ? 

MISS KELLY: Yes, sir, under the Civil Service regulations. 

THE COURT: Well, how is she to know then what her disability 
is if she contests it? 

MISS KELLY: Well, she knows only from the type of examination 
she has had what her disability is based on. 

Now, as I read to the Court, sometimes these matters are dis¬ 
closed. It depends on whether the Medical Division determines that 
it would be injurious to the physical or mental welfare of the*claimant. 

If they make such a determination, then they do not disclose the record. 

The regulation of course goes on to provide that the^.records will 
be produced in Court if so ordered by the Court. 

THE COURT: Well, did they make a determination that a disclo¬ 
sure would be injurious to her physical and mental health ? 

MISS KELLY: Yes, sir. 

THE COURT: Have you got the report ? 

MISS KELLY: As I say, it does not appear in the record at this 

time. 

THE COURT: Well, do you have/.her report here ? 

MISS KELLY: Yes, sir, I have a medical report. 

THE COURT: Let me see it. 

(Paper handed to Court by Miss Kelly.) 

THE COURT: You may proceed. 

MR. O’NEALL: Your Honor has just seen what her counsel have 
not been allowed to see and that was in our opinion a procedure which is 
not authorized by the Congress, was not contemplated by the Congress, 
and is inappropriate to the objective which is authorized by the disability 
retirement statute. Certainly, it is not for me to remind this Court of 
the countless times that an apparent case has been presented in the 
opening statement by counsel, and I imagine this Bench has many times 
felt a wrong has really been done, and then you have the other side of 
the case and you realize that what has happened is appropriate. 
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People are entitled, if there is going to be any assurance as to 
the results achieved, to know what is being considered by the person 
who makes the decision. And if for any reason under the regulation, 
which we do not concede is a reasonable or lawful regulation, that is 
a regulation allowing the Commission to decide whether or not informa¬ 
tion would be made available to the claimants, two points should be 
borne in mind: First, we do not concede it is valid, but even if it is 
valid, this plaintiff was not a Claimant. This regulation that has been 
read by Miss Kelly provides that the Commission can decide whether 
or not to make information available to a claimant. 

Now, Miss Smith was not a claimant seeking retirement by reason 
10 of disability, so the regulations by their own terms do not apply. 

The other point is that if for any reason there would be a reason¬ 
able basis for withholding information from a person on the ground 
that it could be disadvantageous to the person to know, if that sort of 
situation existed, at lease a minimum protection to be allowed to that 
person is to see to it that that is properly decided and at least her 
counsel should be allowed to see that material so as to know whether 
or not there is a substantial basis for a decision. 

THE COURT: I would think so. 

You say that you cannot disclose it ? 

MISS KELLY: No, sir. I said that the regulation provides that 
when it is deemed by the medical officer to be harmful to the patient, it 
will not be disclosed except upon, if they are the subject of any suit in 
Court, they will be disclosed when ordered by the Court. Otherwise 
the records are confidential. 

MR. O'NEALL: But that. Your Honor, produces the very bad sit¬ 
uation of transferring that whole business into the Court where it is 
supposed to be handled back at the Commission level. 

THE COURT: Sort of a star chamber proceeding. 

MISS KELLY: If you are going on the assumption that a hearing 
is required, which of course is not required under the statute — 
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11 THE COURT: No, I did not say that a hearing was required, but 
it seems to me, and I am not sure this Court has jurisdiction over this 
because it may well be that it is within the sound discretion of the 
Civil Service Commission, but it would seem to me that she would be 
entitled to a finding made by the medical officer, that is the subject 

of the dismissal. 

Suppose the doctor made a wrong diagnosis and made a mistake and 
she is retired? 

MISS KELLY: Well, there is a provision for an annual examina¬ 
tion of these people. Every year they have a reexamination to see if 
they are still totally disabled or can be put back on the job. 

MR. 0 T NEALL: And she can T t see those either — excuse me for 
interrupting — those she would not be able to see either. That simply 
prolongs this thing. 

THE COURT: How is a person, where there is an involuntary re¬ 
tirement, the person who is employed is powerless to do anything; is 
that right ? 

MISS KELLY: No, sir, there is a provision for appeal and she 
can present any evidence that she wants to present. 

Now, if she knew what the medical findings of the Commission 
were, she would still present medical evidence of her own and it 
would be a question of weighing them both, and that is in this situation. 

12 She presented her own statements from the doctors. 

THE COURT: From her own doctor ? 

MISS KELLY: From her own doctor, yes. 

MR. O’NEALL: But without knowing what was to be met, without 
knowing what the issues were. 

THE COURT: Well, that is what disturbs me. 

MR. O’NEALL: Your Honor, we do not feel — I would call Your 
Honor’s attention to a case which was cited by the defendants and that 
goes to the question of this Court’s jurisdiction. 

THE COURT: Unless you can clearly show me that a statutory 
right of hers has been violated, there is nothing I can do. 
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MR. O r NEALL: Your Honor, our position is that on the facts in 
this complaint, until they are properly disputed, we think they are sup¬ 
posed to be taken as accepted. 

We contend that this was a discharge and that the resort to the 
disability statute was a device. Now, the complaint shows efforts 
in the past were made to get rid of Miss Smith but they could not prove 
enough to dismiss her for cause. That is set forth in the complaint. 

And then immediately after one of the recent efforts of that sort, 
they brought up this business of retirement on grounds of disability. 
Now, that becomes a factual issue. 

The other issue is to whether or not the present proceedings were 
sufficient and we think that is a separate matter and we do feel this: 

That it amounts — if nothing else, it amounts to an abuse of discre¬ 
tion and the failure of the Commission to live up to minimum standards 
of fairness, which is spelled out as a requirement by the Supreme Court 
in the Dismuke case. The Supreme Court points out in that decision 
that where Congress gives a right, or the statute makes a provision, 
and that is quoted, the pertinent language is quoted on page 4 of my op¬ 
position, Your Honor. It says there that Congress may withhold all 
remedy or it may pr cvide an administrative remedy and make it ex¬ 
clusive, however mistaken its exercise. But, of course, that means 
it must affirmatively say that the agency has the exclusive decision, 
and then the Court goes on to say: 

T, But in the absence of compelling language, resort 
to the courts to assert a right which the statute creates will be 
deemed to be curtailed only so far as authority to decide is given 
to the administrative officer. ” 

And this retirement statute does not say that the decision and the 
method of arriving at that decision is left to the discretion of the Civil 
Service Commission. 

THE COURT: The statute does not say that ? 
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MR. O t NEALL: It does not, no, Your Honor. It says that a find¬ 
ing shall be made. But what it does not say is that the Commission shall 
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decide and any decision made by the Commission shall be final. 

These matters have been reviewed by the courts, the determina¬ 
tions under this matter, and I think Dismuke — 

THE COURT: They don T t have any right of judicial review unless 
there is a right that has been violated by the Commission? 

MR. O t NEALL: That is correct, Your Honor, in case the deci¬ 
sion is one which there is no substantial evidence to support or, as 
we hear, we don’t even know the basis on which the decision was made 
against us. I believe the most importaii point we made on jurisdiction— 
THE COURT: I would like to read that case before I make my de¬ 
cision. 

Unless it is clear to me that some statutory right of the plaintiff 
has been violated, I do not think this Court has jurisdiction. 

MR. O’NEALL: There is Jason vs. Summerfield, which we sub¬ 
mit in the first paragraph of our complaint, Your Honor, since we are 

raising that exact kind of point Jason vs. Summerfield speaks of. The 

» v 

Court of Appeals says there can be no question as to the jurisdiction of 
this Court, and we feel that that is in point. 

THE COtfRT: Very well* 

(Thereupon, the instant hearing was closed.) 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In appellee’s opinion, the questions presented are: 

1. Whether the District Court properly dismissed a com¬ 
plaint by a retired civil service employe seeking reinstate¬ 
ment to active duty where the complaint failed to disclose 
any violation of procedural requirements in effecting the 
employee’s retirement. 

2. Whether the District Court properly excluded conclu¬ 
sions of law and immaterial matters alleged in the com¬ 
plaint in determining whether the complaint stated a claim 
for relief and a case within the jurisdiction of the Court. 

3. Whether appellant is precluded from making objec¬ 
tions on appeal with respect to the retirement proceedings 
which w'ere not raised during the administrative proceed¬ 
ings and which are not disclosed or supported by the ma¬ 
terial facts alleged in the complaint. 


► 


INDEX 


; Page 

Counterstatement of the Case . 1 

Statutes and Regulations Involved. 5 

Summary of Argument.j 5 

Argument—The Complaint Was Properly Dismissed Because It 
Failed to Disclose Any Violation of Procedural Re¬ 
quirements in Connection With Appellant’s Retire¬ 
ment . i 6 

A. The Conclusions of Law and Immaterial 

Matters Alleged in the Complaint Did Not j 
Establish That Statutory Limitations Were 
Exceeded By Appellees . 7 

B. The Procedural Objections Urged in Appel¬ 

lant’s Brief Have Not Been Properly Raised, 

and in Any Event, Do Not Have Merit. 11 

Concluson . 24 

Supplement . 25 

TABLE OF CASES 

Arizona v. Hobby, 94 U.S. App. D.C. 170, 221 F. 2d 49S (1954).... 8,11 

Bailey v. Richardson, 86 U.S. App. D.C. 248, 183 F. 2d 46 (1950), 


Benenati v. Young, 95 U.S. App. D.C. 120, 220 F. 2d 383 (1955). . 9 

Boske v. Comingore, 177 U.S. 459 (1900). 13 

Burns v. Spiller, 82 U.S. App. D.C. 91,161 F. 2d 377 (1947). 8 

Caribe Candy Co. v. Mackenzie Candy Co., 78 F. Supp. 1021 

(N.D. Ohio 1948) . ! 11 

Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F. 2d 364 (1949), j 

cert, denied, 338 U.S. 832. 9,13 

Cron-ell v. Benson, 285 U.S. 22 (1931). 19,20 

Denby v. Berry, 263 U.S. 29 (1923). 17 

Dunn v. Ickes, 72 U.S. App. D.C. 325, 115 F. 2d 36 (1940), cert. '■ 

denied, 311 U.S. 698 . 23 

Elchibegoff v. United States, 123 Ct. Cls. 708 (1952), cert, denied, 

345 U.S. 943 . I 10 

Ellmore v. Brucker, Civ. Action No. 418-55. 13 

Ex parte Bakelite Corp., 279 U.S. 438 (1929).. 20 

Flanagan v. Young, — U.S. App. D.C., 228 F. 2d 466 (1955). 16 

Friedman v. Schwellenbach, 81 U.S. App. D.C. 365, 159 F. 2d 22 

(1947), cert, denied, 330 U.S. 838. 9 

Gadsden v. United States, 111 Ct. Cls. 487, 78 F. Supp. 126 

(1948) . 10 

Goldman v. Summerfield, 94 U.S. App. D.C. 209, 214 F. 2d 85S 

(1954) . 12 

Hammond v. Hull, 76 U.S. App. D.C. 301, 131 F. 2d 23 (1942) 

cert, denied, 318 U.S. 777. 9,13 

Keefe v. Dulles, 94 U.S. App. D.C. 381, 222 F. 2d 390 (1954). 7,11 

(m) 



























Cases—Continued 


IV 


Page 


Keyton v. Anderson, — U.S. App. D.C. —, — F. 2d — (No. 12,737, 

decided January 19, 1956) . 9 

Knotts v. United States, 128 Ct. Cls. 4S9,121 F. Supp. 630 (1954). . 10 

Kohlberg v. Gray, 93 U.S. App. D.C. 97, 207 F. 2d 35 (1953), 

cert, denied, 346 U.S. 937. 9,10 

Laden v. Crosson, 10S F. Supp. 240 (E.D. Pa. 1952). 16 

Larson v. Domestic <£' Foreign Corp., 337 U.S. 682 (1949). 8 

Levine v. Farley, 70 U.S. App. D.C. 381, 107 F. 2d 1S6 (1940), 

cert, denied, 308 U.S. 622 . 9,10 

Levy v. Woods, 84 U.S. App. D.C. 138, 171 F. 2d 145 (194S).... 9 

Marranzano v. Riggs National Bank, 87 U.S. App. D.C. 195, 1S4 

F. 2d 349 (1950) . 7,12 

Money v. Anderson, 93 U.S. App. D.C. 130, 208 F. 2d 34 (1953)... 16 

Mulligan v. Andrews, 93 U.S. App. D.C. 375, 211 F. 2d 28 (1954) . 16 

Muncie City of v. Horlacher, 22 Ind. 302, 53 N.E. 2d 361 

(1944) . 17 

Murphy v. Wilson, Civ. Action No. 4006-54. 13 

Murray’s Lessee v. Hoboken Land d Improvement Co., IS How. 

272 (U.S. 1S55) . 19 

National Labor Relations Board v. Cheney Lumber Co., 327 U.S. 

385 (1946) . 22 

Powell v. Brannan, 91 U.S. App. D.C. 16. 196 F. 2d S71 (1952) .... 9 

Retirement Board v. McGovern, 316 Pa. 161, 174 A. 400 (1934).... 17 

Robertson v. Chambers, 341 U.S. App. D.C. 37 (1951). 15 

Sardo v. McGrath, 90 U.S. App. D.C. 195, 196 F. 2d 20 (1952).... 12 

Sawyer v. Stevens, Civ. Action No. 3321-51. 13 

Sawyer v. Stevens, 95 U.S. App. D.C. 267, 221 F. 2d 822 (1954), 

cert, denied 34S U.S. 959. 13 

Scher v. Weeks, — U.S. App. D.C. —, — F. 2d — (No. 12,827 de¬ 
cided January 19, 1956) . IS, 19 

Sheridan-Wyoming Coal Co. v. Krug, 83 U.S. App. D.C. 162, 16S 

F. 2d 557 (194S) .7,11,12 

Spencer v. Bullock, 94 U.S. App. D.C. 3S8, 216 F. 2d 54 (1954).... 17 

Taylor v. Taft, 24 U.S. App. D.C. 95 (1904), appeal dismissed, 203 

U.S. 461 . 9 

Thomas v. Ward, 96 U.S. App. D.C. 302, 225 F. 2d 953 (1955).... 13 

Tims v. Bingham, 166 N.Y.S. 2S (Sup. Ct. 1906). 17 

United States v. Tucker Truck Lines, 344 U.S. 33 (1952). 21,22 

Ward v. Anderson, 93 U.S. App. D.C. 156, 20S F. 2d 4S (1953). 9 

Washington v. Summerfield, — U.S. App. D.C. —, 228 F. 2d 

452 (1955) . 13 

Williams v. Cravens, 93 U.S. App. D.C. 3S0, 210 F. 2d S74 
(1954) . 


9 






















V 


OTHER REFERENCES 

Civil Service Retirement Act: Page 

5 U.S.C. $ 691 et seq. (1952). 11 

5 U.S.C. $709 (1952). i 25 

5 U.S.C. $710 (1952). 15,25 

5 U.S.C. $ 711 (1952). 27 

Fed. Rule of Civ. Proc. S(a)(2) . 7,11 

Section 6 of the Llovd-Lafollette Act, 5 U.S.C. $ 652 (1952) 14,15,18,27 
Section 14 of the Veterans’ Preference Act, 5 U.S.C. $ 863 (1952). . 16 

38 U.S.C. $ 693 i(a) (1952). 14 

5 C.F.R. $ 29.11 (1949 Ed.) . i 28 

5 C.F.R. $29.15 (1949 Ed.) . 30 

59 Cong. Rec., 2501-2502, 2755, 2S46, 3395, 3396 (1920). 16 

Davis, Administrative Law 918-921 (1951 ed.). 20 
















©mteb States Court of Uppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,957 

Alma-Marie Smith, appellant 

v. 

John Foster Dulles, et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 
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COUNTERSTATEMENT OF THE CASE 

This case is here on appeal from an order of the District 
Court (Curran, J.), dated June 29, 1955, dismissing a com¬ 
plaint “for restoration of civil service position”. (J.A. 
21, 1). The appellant, plaintiff below, is a classified civil 
service employee employed by the Department of State 
(J.A. 1-2). The appellees, defendants below, are the Sec¬ 
retary of State and the members of the Civil Service Com¬ 
mission (J.A. 1). The complaint was dismissed on the ap¬ 
pellees’ motion to dismiss for the reasons that the com¬ 
plaint failed to state a claim for relief and the court lacked 
jurisdiction over the subject matter (J.A. 20, 21). 

The complaint was filed in the District Court on Decem¬ 
ber 31, 1954 (J.A. 1). In pertinent part, it alleged that 
appellant was informed by the Medical Director of the Civil 
Service Commission on October 12, 1953, that the Depart¬ 
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ment of State had requested that she be retired on the basis 
of a finding “that plaintiff was totally disabled from ren¬ 
dering useful and efficient service”. (Paragraph 8, J.A. 
3.) It further alleged that thereafter, on April 20, 1954, 
the Chief of the Claims Section of the Retirement Division 
of the Civil Service Commission informed appellant that it 
had been determined that she was “totally disabled for 
useful and efficient service” in her position and that she 
“should be retired on an annuity” (Paragraph 9, J.A. 3). 
It appears from the complaint that appellant then filed 
appeals from the determination of the Retirement 
Division to the Commission’s Board of Appeals and Review 
and the Commission proper (J.A. 3, 4), and that the Board 
of Appeals and Review on July 2,1954, and the Commission 
on August 27, 1954, affirmed the allowance of the applica¬ 
tion for appellant’s retirement on their finding that “total 
disability within the meaning of the Retirement Act” was 
established (J.A. 15, 18). 

Attached to the complaint as an exhibit was the letter 
from the Commission’s Medical Director advising appellant 
that the Department of State had requested her retirement 
for disability (J.A. 7-8). This letter explained that “It is 
the responsibility of the Commission to make an unbiased 
determination as to the validity of your agency’s claim” 
(J.A. 7). It advised appellant that before a decision could 
be made it would be necessary for her to undergo an ap¬ 
propriate examination by a physician or medical facility 
designated by the Commission, and it informed her of 
the time and place of the arrangements which the Commis¬ 
sion had made in this regard {Ibid). The letter noted that 
“In view of the fact that the reported nature of your dis- 
abilitv indicates that a thorough examination of vour nerv- 
ous system will be required in order to settle the points 
at issue, a physician will be designated who is competent in 
this field of medicine.” {Ibid). 

Also attached to the complaint as an exhibit was a letter 
dated May 21, 1954, written by appellant’s then counsel to 
the Commission’s Board of Appeals and Review in connec¬ 
tion with appellant’s appeal from the determination of the 
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Commission’s Retirement Division (J.A. 8-13). This letter 
set forth that appellant had been examined by the physician 
designated by the Commission and that “The principal 
basis for the decision to retire Miss Smith, is the result of 
a psychiatric examination by the Commission’s Medical Di¬ 
vision, which was evidently adverse to Miss Smith” (J.A. 
8-9). The letter attacked this determination primarily on 
the basis of a report by a private psychiatrist, Dr. Marland, 
which the letter said indicated that appellant’s “ability to 
continue working should be judged by her industrial record 
and capability of adjusting to her associates” (J.A, 9). 
Dr. Marland’s complete report, which was very brief, was 
included in its entirety as part of this exhibit (J.A. 13-14). 
The report states in addition to the sentence just quoted, 
that “She [appellant] is of superior intelligence and I find 
no evidence of any hallucinatory experience. There is a 
vague history suggestive of a paranoid trend, but I have no 
evidence at hand of any definite delusional experience” 
(J.A. 13). ; 

Other exhibits attached to the complaint were the re¬ 
port of another private physician finding no evidence of 
any “physical abnormality” (J.A. 14), copies of the actual 
decisions of the Board of Appeals and Review and the Com¬ 
mission proper (J.A. 15-16, 18), and another letter from 
appellant’s then counsel in connection with her appeal from 
the Board of Appeals and Review to the Civil Service Com¬ 
mission (J.A. 16-17). With the exception of the report of 
no physical abnormality, which is not referred to at al) in 
the complaint, these exhibits are simply referred to in the 
complaint for the apparent purpose of showing exhaustion 
of appellant’s administrative remedies and no particular 
allegations are made concerning them. 

In the latter portion of the complaint, allegations are 
made that appellant was not “accorded a hearing as re¬ 
quired by law nor allowed to know the evidence against 
her” (Paragraph 14, J.A. 4); that the findings of the 
Commission were “arbitrary, capricious and in violation 
of law, and were prejudicial to the plaintiff” (Ibid); that 
appellant does not possess “a disability as alleged” (Para- 
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graph 15, J.A. 4); that the findings to the contrary “were 
not made in good faith” (Ibid ); that there was “no lawful 
ground for her retirement or dismissal” (Paragraph 16, 
J.A. 4), and finally, that “procedures in such cases provided 
were willfully disregarded by defendants” (Ibid). The 
prayers for relief in the complaint demanded that the 
court “order the defendants to immediately restore her 
[plaintiff], to her rightful position with salary retroactive 
to the 31st day of October 1954” (J.A. 5); that the court 
“set aside” the decision of the Commission (Ibid ); that the 
court order the Commission “to divulge to plaintiff all and 
sundry matters upon which it may thereafter consider dis¬ 
missal of plaintiff” (Ibid ); that the court require the Com¬ 
mission to allow cross examination of “whomsoever shall 
have expressed an opinion adverse to plaintiff” or else not 
to consider such opinions (Ibid ); that the court order the 
Commission to allow appellant a reasonable time within 
which “to submit evidence on her own behalf” (Ibid); that 
the Commission be directed “to give plaintiff the benefit 
of any doubt” (Ibid ); that the court correct the error of 
the Commission in having failed “to render a decision in¬ 
dicative of actual consideration of the evidence” before 
the Board of Appeals and Review (Ibid ); and that the 
court require the Secretary of State “to justify, upon 
oath of competent persons, that just and reasonable grounds 
exists for seeking to effect retirement of plaintiff” with the 
right “to cross examine and expose bias or untrutlifulness 
or immateriality of the same” (J.A. 5-6). The complaint 
concluded with an ending prayer that appellant “have such 
other and further relief as may to this Court seem just” 
(J.A. 6). 1 

Appellant’s appeal is from the order of the District Court 
dismissing the complaint and the case appears to be prop¬ 
erly before this Court. 


1 The complaint also contained a prayer that the Court order the 
Secretary to cease and desist from attempting to require appellant 
to execute a specified form (J.A. 6), but this matter has apparently 
been abandoned. 
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STATUTES AND REGULATIONS INVOLVED 

The pertinent statutes and regulations are set forth in a 
supplement, infra. 

i 

SUMMARY OF ARGUMENT 

; 

The District Court properly dismissed the complaint in 
this case on the Government’s motion since the complaint 
failed to state a claim for relief and the Court lacked juris¬ 
diction over the subject matter. The material allegations 
of fact made in the complaint did not establish any viola¬ 
tion of appellant’s procedural rights when she w-as retired 
for medical disability. On the contrary, insofar as the 
complaint disclosed any facts with respect to the adminis¬ 
trative proceeding, it indicated compliance with the require¬ 
ments of the Civil Service Retirement Act. Since no pro¬ 
cedural errors were disclosed in the complaint, it was 
clearly insufficient as a basis for the relief requested. I 

The conclusions of law alleged in the complaint did not 
save it from the motion to dismiss. A claim cannot be stated 
in the form of a legal conclusion. It must be supported by 
a statement of facts showing the alleged violation of law. 
This requirement is particularly necessary in suits for spe¬ 
cific relief against officers of the Federal Government. The 
complaint in this case failed to indicate in any respect the 
statutory limitations relied upon as is essential in cases 
such as this. It was completely inadequate as a predicate 
for mandatory relief under the principles governing review 
of personnel cases. 

The inadequacy of the complaint is demonstrated by 
specific consideration of the procedural issues raised in ap¬ 
pellant’s brief. This consideration shows that no basis w T as 
laid in the complaint for appellant’s argument that she was 
denied a hearing or for her argument that there were vari¬ 
ous technical omissions in the Commission’s determination. 
It shows furthermore that the objections necessary to save 
these issues for court review were not made while the mat¬ 
ter was before the Commission. For these reasons it is 
clear that the Court should not consider appellant’s belated 
allegations on appeal. 
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In any event, an examination of appellant’s assertions 
shows them to be without merit. The Civil Service Retire¬ 
ment Act does not by its terms require an adversary hear¬ 
ing, and no such requirement is justified on general prin¬ 
ciples. The type of proceeding appropriate in personnel 
cases is a matter of judgment for Congress and the Execu¬ 
tive under their power to supervise government employ¬ 
ment. Xo particular proceeding is a matter of right unless 
prescribed by statute or regulation and no statute or regu¬ 
lation requires the procedures demanded by appellant in 
this case. Appellant’s other assertions are contradicted 
by the complaint and attached exhibits which indicate that 
her disability was total, that it was medical in nature and 
not the result of misconduct, and that the physicians who 
examined her made the necessary findings. 

Accordingly, the judgment of the District Court should 
be affirmed. 

ARGUMENT 

The Complaint Was Properly Dismissed Because It Failed to 
Disclose Any Violation of Procedural Requirements in Con¬ 
nection With Appellant’s Retirement 

The Government’s position is that the complaint in this 
case was properly dismissed for two reasons: (1) It was 
insufficient as a pleading to raise any of the issues with 
respect to the regularity of the proceedings before the Com¬ 
mission now urged on appeal, and (2) The procedural issues 
suggested on appeal, even if they had been within the scope 
of the complaint, are without substance. 

In our Argument we will first demonstrate by a reference 
to the general principles of proper pleading the total in¬ 
adequacy of the allegation made in the complaint. We 
will then consider the particular procedural objections made 
in appellant’s brief and show specifically that they were 
not properly raised, and in any event, that they do not have 
merit. 
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A. The Conclusions of Law and Immaterial Matters Alleged in 
the Complaint Did Not Establish that Statutory Limita¬ 
tions Were Exceeded by Appellees 

A major portion of appellant’s arguments on appeal rest 
on the assumption that her complaint was impervious to a 
motion to dismiss because the complaint’s allegations of 
“arbitrary action”, “bad faith”, “unlawful” conduct, and 
the like, were undenied. This assumption completely dis¬ 
regards the established principles for proper pleading. 
Allegations such as these require no denial because they 
do not state facts. Pleading requirements undoubtedly 
have been liberalized by the Federal Rules. “However, a 
‘claim’ cannot be stated in the form of a legal conclusion, 
without more. . . . Defenses cannot be made to legal propo¬ 
sitions in the abstract, nor do mere legal conclusions pre¬ 
sent questions upon which the court can pass. Justiciable 
cases and controversies arise upon facts.” Sheridan- 
Wyoming Coal Co. v. Krug, 83 U. S. App. D. C. 162, 163- 
164, 168 F. 2d 557 (1948). ‘ 

This Court has repeatedly held allegations similar to 
those made here insufficient to withstand a motion to dismiss. 
In Marranzano v. Riggs National Bank, 87 U. S. App. D. C. 
195, 184 F. 2d 349 (1950), the complaint alleged that the 
plaintiff’s discharge was “wrongful, without good and suf¬ 
ficient cause or justification, and in violation of the provi¬ 
sions of the aforesaid agreement.” The Court held the com¬ 
plaint insufficient as a claim for breach of contract saying: 
“This was nothing more than a conclusion of the pleader, 
since it was not supported by a statement of facts constitut¬ 
ing the alleged breach of contract.” Id., 87 U. S. App. D. C. 
at 197. In Keefe v. Dulles, 94 U. S. App. D. C. 381, 222 F. 2d 
390 (1954), the Court held insufficient an allegation that 
the Sccertary of State had “without any justification or 
excuse” terminated monthly allotment payments which the 
plaintiff “is informed and believes is an allotment to which 
she is entitled under Congressional enactment”. Referring 
to Rule 8(a)(2) of the Federal Rules of Civil Procedure, 
the Court said: “This rule requires the pleader to disclose 
adequate information as the basis of his claim for relief as 


v- 
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distinguished from a bare averment that he wants relief 
and is entitled to it.” Id., 94 U. S. App. D. C. at 395. In 
Bums v. Spiller, 82 U. S. App. D. C. 91,161 F. 2d 377 (1947), 
the Court summarily disposed of an appeal from an order 
dismissing a complaint with the comment: “Though it [the 
complaint] characterizes appellees’ alleged conduct as 
wrongful, unlawful, and malicious, it does not sufficiently 
disclose the conduct to enable a court to judge whether or 
not it was tortious.” 

The seriousness of the complaint’s deficiencies in this 
case is emphasized by the fact that the suit is an attempt to 
obtain specific relief against officers of the Federal Govern¬ 
ment. No statutory authority for such a suit is anywhere 
cited in the complaint, and as a matter of fact no such stat¬ 
ute exists. The general law under these circumstances 
allows this suit only if the action of the officers complained 
of is ultra vires their authority or if the statute under which 
they acted is unconstitutional. Larson v. Domestic and For¬ 
eign Corp., 337 IT. S. 682, 690 (1949). No claim of uncon¬ 
stitutionality is asserted here. For the complaint to be 
sufficient on an ultra vires basis, it was necessary that ap¬ 
pellant “set out in his complaint the statutory limitation on 
which he relies. ” Id., 337 U. S. at 690. The complaint here 
fails to set out any such limitation. As this Court said in 
Arizona v. Hobby, 94 U. S. App. D. C. 170,173, 221 F. 2d 498 
(1954): “The naked allegations of the complaint that rejec¬ 
tion of the plan was ‘arbitrary, capricious, and abuse of 
discretion, contrary to law* and in excess of statutory au¬ 
thority’ are of no effect since ‘the statutory limitation’ relied 
upon is not set forth, as required by the Supreme Court’s 
decision in Larson v. Domestic & Foreign Commerce Corp. 
[ supra ].” 

The allegation of the complaint asserting “bad faith” in 
connection with appellant’s retirement, which allegation is 
particularly relied upon in appellant’s brief, is defective 
also because it wmuld fall entirely outside the prescribed 
orbit of review even if the Court had jurisdiction. This 
Court in a long line of cases has consistently said that 
courts cannot review the personnel actions of the Executive 


Department except to insure compliance with the pro¬ 
cedures required by statute. 2 The Court has explained in 
those cases that since there are no provisions for judicial 
review of the Executive’s personnel decisions, the only basis 
for judicial intervention is a complaint establishing a claim 
for mandamus or mandatory injunction. Since these writs 
are limited to cases in which there has been a violation of 
a clearly stated and mandatory statutory duty, they never 
are available where matters of judgment or discretion are 
involved. The allegation of bad faith, like any other ques¬ 
tion concerning the substantive merit of the Commission’s 
determination, exceeds these limitations and comes directly 
within the prohibition in Powell v. Brannan, 91 U. S. App. 
D. C. 16, 196 F. 2d 871 (1952) against the courts undertak¬ 
ing “to pass on a plaintiff’s qualifications for any given 
post, or to compare them with those of an incumbent”. The 
Court has held directly that allegations that an employee 
“was innocent of the charges preferred against him . . 
and that the investigation which resulted in his removal was 
biased, prejudiced and unfair, are immaterial.” Levy v. 
Woods , 84 IT. S. App. D .C. 138, 139, 171 F. 2d 145 (1948). 
See also Ward v. Anderson, 93 U. S. App. D. C. 156,158, 208 
F. 2d 48 (1953); Bailey v. Richardson, 86 IJ. S. App. D. C. 
248, 266, 183 F. 2d 46 (1950), affirmed, 341 U. S. 918; Ham¬ 
mond v. Hull, 76 U. S. App. D. C. 301, 306-307, 131 F. 2d 23 

2 Key ton v. Anderson , — U.S. App. D.C. —, — F. 2d — ; (No. 
12737, decided January 19, 1956); Benenati v. Young, 95 U.S. App. 
D.C. 120, 220 F. 2d 383 (1955); Williams v. Cravens, 93 U.S. App. 
D.C. 380, 210 F. 2d 874 (1954); Ward v. Anderson, 93 U.S. App. 
D.C. 156, 158, 208 F. 2d 48 (1953); Kohlberg v. Gray , 93 U.S. App. 
D.C. 97, 98, 207 F. 2d 35 (1953), cert, denied, 346 U.S. 937; Powell 
v. Brannan, 91 U.S. App. D.C. 16, 196 F. 2d 871 (1952); Bailey v. 
Richardson, 86 U.S. App. D.C. 248, 182 F. 2d 46 (1950), affirmed, 
341 U.S. 918; Carter v. Forrestal, 85 U.S. App. D.C. 53, 175 F. 2d 
464 (1949); Levy v. Woods, 84 U.S. App. D.C. 138, 139, 171 F. 2d 
145 (1948); Friedman v. Schwellenbach, 81‘ U.S. App. D.C. 365, 
368, 159 F. 2d 22 (1947), cert, denied, 330 U.S. 838; Hammond v. 
Hull, 76 U.S. App. D.C. 301, 306-307, 131 F. 2d 23 (1942),j cert. 
denied, 318 U.S. 777; Levine v. Farley, 70 U.S. App. D.C. 381, 386, 
107 F. 2d 186 (1940), cert, denied, 308 U.S. 622; Taylor v. Taft, 
24 U.S. App. D.C. 95 (1904), appeal dismissed, 203 U.S. 461. 
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(1942), cert, denied, 318 U. S. 77. “It is not for us to say 
whether the Commission’s finding is correct; ‘where action 
is taken in removing from office an employee ... in accord¬ 
ance with the requirements of the statute relating thereto 
. . . a court of law has no jurisdiction to inquire into the 
guilt or innocence of the employee as to the charges upon 
which he was removed’.” Kohlberg v. Gray, 93 U. S. App. 
D. C. 97, 9S, 207 F. 2d 35 (1953), cert, denied, 346 U. S. 937. 
(Quoting in part from Levine v. Farley, 70 U. S. App. D. C. 
381, 386, 107 F. 2d 186, 191 (1940), cert, denied, 308 U. S. 
622). 3 

In summary, it is clear that appellant’s complaint in the 
District Court was properly dismissed because it failed com¬ 
pletely to satisfy the pleading requirements in cases of this 
nature for establishing a claim for relief or a case within 
the jurisdiction of the Court. The legal conclusions and 
immaterial matters alleged in the complaint required no 
answer; they collapsed under their own weight. The com¬ 
plaint did not in any respect specify the statutory limita¬ 
tions relied upon or satisfy any of the other requisites for 
mandatory relief. The order of the District Court dismiss¬ 
ing the complaint, therefore, was clearly correct. 


3 Gadsden v. United States, 111 Ct. Cls. 487, 78 F. Supp. 126 
(1948) and Knotts v. United States, 128 Ct. Cls. 489, 121 F. Supp. 
630 (1954), on which appellant relies, indicate that the Court of 
Claims may take a somewhat broader view of the scope of review 
of employee cases. However, even the Court of Claims has made it 
clear that a contention that an employee’s superiors and co-workers 
desired to be rid of him, even if true, would be no basis for reversal 
of his dismissal. Elchibegoff v. United States, 123 Ct. Cls. 708 
(1952), cert, denied, 345 U.S. 943. Furthermore the Court of 
Claims have broader jurisdiction than the district courts under 28 
U.S.C. ch. 91 (1952 ed.). As noted above, no statute vests juris¬ 
diction in the district courts in cases of this nature. In any event, 
the decisions of the Court of Claims are hardly controlling here. 


4 
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B. The Procedural Objections Urged in ApyqJJant’s Brief Have 
Not Been Properly Raised, and in An} Event, Do Not 
Have Merit 

1. An adversary hearing is not required before a civil 
service employee can be retired on an annuity because of 
disability. 

The statutory basis for appellant’s hearing claims, which 
is barely suggested in her brief, is not even faintly hinted 
in her complaint. The complaint merely states that “Plain¬ 
tiff was not at any time accorded a hearing as required by 
law.” It does not indicate whether that “law” is the Con¬ 
stitution, the Civil Service Retirement Act, the Lloyd-La- 
Follette Act, or maybe some Department of State Appro¬ 
priation rider. It is no better an allegation than that held 
insufficient in Keefe v. Dulles, supra, in which case the com¬ 
plaint alleged that the Secretary of State without justifica¬ 
tion terminated allotment payments which the plaintiff be¬ 
lieved she was entitled to “under congressional enactment.” 
The allegation made here is simply the statement of a legal 
conclusion in the abstract; it presented no issue upon 
which a court could pass. Sheridan-Wyoming Coal Co. v. 
Krug, supra. Having failed entirely to set forth the statu¬ 
tory limitations relied upon, Arizona v. Hobby, supra, the 
complaint did not properly raise any issue as to a hearing 
under any statute. The assertion without supporting facts 
was just too general to require answer or consideration. 

The bare suggestion in appellant’s brief, that the statute 
she is relying upon is the Civil Service Retirement Act, 5 
U.S.C. §691 et seq. (1952) (Appellant’s Brief at p. 18), 
would not be much better even if such an allegation had been 
made in the complaint. It does not, for example, indicate 
the provision in the Retirement Act which requires a hear¬ 
ing, or that appellant ever requested a hearing. Fed. Rule 
of Civ. Proc. 8(a)(2) requires more than a “hint” of the 
plaintiff’s contentions. Caribe Candy Co. v. Mackenzie 
Candy Co. 78 F. Supp. 1021 (N.D. Ohio 1948). The state¬ 
ment that the Retirement Act requires a hearing is no bet¬ 
ter than the statement that a specific contract prevented a 
discharge: “This was nothing more than a conclusion of 




12 


the pleader, since it was not supported by a statement of 
facts constituting the alleged breach of the contract.” 
Marranzano v. Riggs National Bank, 87 U.S. App. D.C. 195, 
184 F. 2d 349 (1950). The complaint on this point is inad¬ 
equate even as amplified by the brief on appeal. 

Moreover, appellant cannot successfully amend her com¬ 
plaint in the Court of Appeals. The complaint must be 
tested by its allegations and not by the second thoughts set 
forth in appellant’s brief. The Court cannot countenance 
appellant’s belated effort, made without explanation of her 
neglect, to now assert that statutory provisions were not 
complied with in various particulars. To allow appellant 
to allege such claims for the first time in this Court would 
be far more injurious to orderly procedure than the failure 
to formally append exhibits to a motion for summary judg¬ 
ment condemned by this Court in Sardo v. McGrath, 90 U.S. 
App. D.C. 195,196 F. 2d 20 (1952), and Goldman v. Summer- 
field, 94 U.S. App. D.C 209, 214 F 2d 85S (1954). 4 Proper 
appellate practice precludes consideration of these new 
claims. Cf. Sheridan-Wyoming Coal Co. v. Krug, supra, 
S3 U.S. App. D.C. at 164. 

It is clear, accordingly, that there is no issue before this 
Court as to whether the Civil Service Retirement Act re¬ 
quired a hearing in this case. In order that appellees’ 
brief be complete, however, we will now show that even if 

4 Appellant’s contention that the Sardo and Goldman decisions 
are somehow involved in this case is without merit. Those cases 
were decided on a motion for summary judgment. Under this 
Court’s view that the exhibits appended to a memorandum of points 
and authorities were not part of the record, it certainly was preju¬ 
dicial for the District Court to consider them in granting summary 
judgment. 

The present case was decided on a motion to dismiss. The issue 
presented is purely a question of law to be determined by reference 
to appellant’s own pleading. If that pleading is insufficient the 
action must be dismissed. The fact that the complaint could also 
be shown to be insufficient by outside materials is irrelevant. The 
trial judge’s request for information concerning such material is 
irrelevant to the question of whether the complaint, within its own 
four corners, stated a claim for relief, and that is the only question 
on appeal. 
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the issue had been properly presented, it would not have 
had merit. 

It is clear that in considering this question under the 
Retirement Act the Court would have to give great weight 
to the interpretation placed upon the law by the Civil Serv¬ 
ice Commission since the Commission is charged w T ith re¬ 
sponsibility for carrying out the employment policies of 
Congress and the Executive. In Hammond v. Hull, 76 U.S. 
App. D.C. 301, 303, 131 F. 2d 23 (1942), cert, denied, 318 
U.S. 777, the Court declared that “When the performance 
of official duty requires an interpretation of the law which 
governs that performance, the interpretation placed by the 
officer upon the law will not be interfered with, certainly, 
unless it is clearly wrong and the official action arbitrary 
and capricious.” Similarly in Carter v. ForrestaX, 85 U.S. 
App. D.C. 53, 55, 175 F. 2d 364 (1949), cert, denied ; 338 
U.S. 832, the Court stated that a regulation adopted by the 
head of an executive department for the conduct of his em¬ 
ployees “ ‘should not be disregarded or annulled unless, in 
the judgment of the Court, it is plainly and palpably incon¬ 
sistent with the law.’ ” 5 And finally, in the same tenor, 

this Court recently said in Washington v. Summerfield, - 

U.S. App. D.C.-, 228 F. 2d 452, 455 (1955), and Thomas 

v. Ward, 96 U.S. App. D.C. 302, 305, 225 F. 2d 953 (1955), 
that “an administrative ruling on a question of law would 
be accepted if reasonable, unless there w r ere ‘compelling 
considerations to the contrary.’ ” 

The reasonableness of the Commission’s interpretation 
of the law in this case is established by the uniform accept¬ 
ance of the Commission’s position in the district court by 
three different district judges. Murphy v. Wilson, Civ. Ac¬ 
tion No. 4006-54 (Judge McGuire); Ellmore v. Brueker, 
Civ. Action No. 418-55 (Judge Curran); Sawyer v. Stevens, 
Civ. Action No. 3321-51 (Judge Matthew’s). This Court 
likewise appears to have accepted the view’s of the Com¬ 
mission w’hen these issues were previously before it. Saw¬ 
yer v. Stevens, 95 U.S. App. D.C. 267, 221 F. 2d 822 (1954), 


5 Quoting from Boske v. Comingore, 177 U.S. 459, 470 (1900). 


cert, denied , 348 U.S. 959. On the other hand, we have not 
been referred to any case disagreeing with the Commission’s 
practice. Under these circumstances, appellant has a heavy 
burden in claiming that his construction of the law is the 
only correct one. That burden has not been satisfied in 
this case. 

The prayers for relief in appellant’s complaint, in sharp 
contrast to the alleged basis for such relief, are set forth 
with remarkable thoroughness. These prayers specify that 
the hearing appellant wants must include, among other 
things: (1) The right to cross-examine all witnesses whose 
opinion is to be relied upon by the Commission; (2) A rea¬ 
sonable time to submit evidence in her behalf; (3) The ben¬ 
efit of any doubt after consideration of all the evidence, and 
(4) A decision indicative of actual consideration of the ev¬ 
idence. The contention in that brief is that such a hearing 
is required because retirement proceedings are “judicial” 
in character. Elucidating, the brief indicates three sources 
for appellant’s view: (1) An asserted similarity between 
discharges under the Llovd-LaFollette Act, 5 U.S.C. § 652 
(1952), and retirement; (2) The right of an administra¬ 
tive appeal in retirement cases, and (3) general law. This 
is the superstructure of appellant’s arguments. We will 

show now that thev have been erected without anv founda- 

* * 

tion. 

a. First of all it is noteworthy that after the statement 
in appellant’s brief that the Retirement Act must require 
an adversary hearing, she refrains from any reference to 
the actual words of that Act. As has been appellant’s 
consistent practice in pleading, she neglects even in argu¬ 
ment to inform us of the precise statutory language in¬ 
volved. The explanation is that there are no provisions in 
the Civil Service Retirement Act requiring an adversary 
hearing before retirement of an employee. That Act clearly 
contemplates a determination of the requisite facts by ex¬ 
pert examination and not through a quasi-judicial proceed¬ 
ing. As the Supreme Court said in a case involving retire¬ 
ment under the Servicemen’s Readjustment Act of 1944, 38 
U.S.C. § 693 (i)(a) (1952): “These hearings are not con- 
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tests; they are inquiries concerning disability.’’ Robertson 
v. Chambers, 341 U.S. 37, 39 (1951). 

If anything, the plain language of the Act rebuts appel¬ 
lant’s suggestion that the administrative proceeding must 
be an adversary one. The subject of inquiry under the Act 
is whether the employee is “. . . totally disabled for useful 
and efficient service in the grade or position occupied . . . 
by reason of disease or injury not due to vicious habits, 
intemperance, or wilful misconduct. . . 5 U.S.C. § 710 

(1952). Section 710 provides for a determination of disa¬ 
bility only after examination by a medical officer of the 
United States or by a physician or surgeon designated by 
the Civil Service Commission. Section 711, in a similar 
vein, provides for annual examination of “every annuitant 
retired under the provisions of the section unless the disa¬ 
bility for which retired be permanent in character. . . ” 
Section 711 further authorizes the Commission to “order 
or direct at any time such medical or other examination as 
it shall deem necessary to determine the facts relative to, the 
nature and degree of disability of any officer or employee 
retired on an annuity under this section.” These provisions 
clearly authorize the Civil Service Commission to rely on 
the judgment of its own experts in determining the facts 
as to disability. They reflect an understandable reluctance 
on the part of Congress to introduce into retirement pro¬ 
ceedings the often criticized “battle of the experts” such as 
occurs in ordinary litigation. They do not suggest any in¬ 
tention that the administrative proceedings must be adver¬ 
sary. 

b. Appellant’s argument that retirements are like dis¬ 
charges and that for this reason require an adversary hear¬ 
ing, is defective on two counts; Retirements are not like dis¬ 
charges and if they were, an adversary hearing still would 
not be required. Discharge proceedings under the Lldyd- 
LaFollette and Veterans’ Preference Act, 5 U.S.C. §863 
(1952), arc disciplinary in character. The action taken 
must be for “cause.” The proceedings are initiated by the 
filing of a notice of a proposed action, indicating that some 
dereliction in the performance of the employee’s duties is 
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involved. At the conclusion of the proceedings, if the 
charges against the employee are sustained, a sanction is 
imposed ranging from a discharge or suspension to a reduc¬ 
tion in rank or compensation. 

A retirement proceeding, on the other hand, is in no sense 
disciplinary in character. Placing an employee on an an¬ 
nuity because of her physical or mental condition cannot 
reasonably be regarded as a sanction. The substance of 
numerous Congressional comments on the purpose of the 
Retirement law was that it would allow a more humane 
treatment of affected employees than would regular pro¬ 
cedures requiring their complete removal from service. 
See 59 Cong. Rec. 2501-2502, 2755, 2846, 3395, 3396 (1920). 
Such laws are a well-recognized benefit to employees. It 
requires considerable straining to conceive of an employee 
retired on an annuity as one who has suffered discharge or 
lesser punishment for “cause”. Appellant’s attempt to 
equate separation for physical or mental disability and a 
reprisal for misconduct, is entirely inconsistent with con¬ 
temporary attitudes towards physical and mental illness. 

The distinction basically between retirement and dis¬ 
charge is twofold: (1) An employee is not deemed to 
“cause” incapacity which results from the employee’s 
physical or mental disability, and (2) an employee is not 
deemed “discharged” from service when he is excused from 
active duty and paid an annuity because of such disability. 
These differences have been recognized in several court 
decisions. In Flanagan v. Young, — U. S. App. D. C. —, 
228 F. 2d 466, 469 (1955), this Court emphasized the dis¬ 
ciplinary nature of discharge proceedings under Section 
14 of the Veterans’ Preference Act. The Court held in 
that case that a proceeding under Section 14, like a dis¬ 
charge for forbidden political activity under the Hatch Act, 
“is a discharge for a “cause” resulting from the individ¬ 
ual’s ‘behavior or conduct’ ...” Id., Slip Op. at 6, quot¬ 
ing from Laden v. Crosson, 108 F. Supp. 240, 243 (E. D. Pa. 
1952). See also Mulligan v. Andrews, 93 TJ. S. App. D. C. 
375, 211 F. 2d 28 (1954); Money v. Anderson, 93 U. S. App. 
D. C. 130, 133-134, 208 F. 2d 34 (1953). In contrast, in 
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Denby v. Berry, 263 U. S. 29, 36 (1923), which involved the 
retirement rights of a Navy reserve officer, the Supreme 
Court declared that “no form of retirement is a removal 
by way of punishment.’ See also, Spencer v. Bullock, 94 
IT. S. App. D. C. 388, 216 F. 2d 54 (1954); Retirement Board 
v. McGovern, 316 Pa. 161, 174 A. 400 (1934). 

In Tims v. Bingham, 166 N. Y. S. 28 (Sup. Ct. 1906), the 
court was concerned with whether a period of limitations 
prescribed for dismissals for cause under Section 302 of 
the City charter, applied to “retirement or dimissal” for 
physical or mental disability under Section 354 of the 
charter. The court held that the Section 302 limitation was 
inapplicable to a Section 354 proceeding, making the follow¬ 
ing explanation (Id., 166 N. Y. S. 26, 29): 

“It is perfectly plain that, although the word ‘dis¬ 
miss’ is used, in both Sections 302 and 354, it is not used 
in the same sense in both cases. When an officer is dis¬ 
missed in accordance with the provisions of Section 
302, he is peremptorily discharged in disgrace of, his 
conviction of misconduct of some sort. His connection 
with the force ceases, and he is in exactly the same posi¬ 
tion so far as any obligation on the part of the city is 
concerned as if he had never been a member. When, 
however, he is ‘retired or dismissed’ under the pro¬ 
visions of Section 354 a very different condition arises. 
He still remains a member of the force to all intents 
and purposes, except that he is excused from active 
duty. He is not discharge or removed from office, and 
he continues to draw a salary from the city in the form 
of a pension.” 

Similarly in City of Muncie v. Horlacher, 22 Ind. 302, 53 
N. E. 2d 361 (1944), the court, denying recovery to a mu¬ 
nicipal employee, held that “The special findings do not 
show that [the plaintiff] was discharged, but show, affirma¬ 
tively, that he was retired from active duty and placed on 
the pension roll because of his age and the length of his serv¬ 
ice on the force.” Id., 53 N. E. 2d 633, 
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These cases clearly illustrate the well understood differ¬ 
ences between a retirement for disability and a discharge 
for cause. They dispel the erroneous impression appel¬ 
lant’s brief attempt to convey that her retirement is in some 
sense a form of discipline or punishment. We think we 
have shown that the truth is quite to the contrary and that 
appellant has been allowed to enjoy benefits in connection 
with her retirement which she could not possibly have 
enjoyed if discharged. 

Even assuming arguendo that retirement for disability 
were comparable to a discharge for cause, it would harly 
follow that an adversary hearing would be required. 
“Never in our history has a Government administrative em¬ 
ployee been entitled to a hearing of the quasi-judicial type 
upon his dismissal from Government service.” Baileg v. 
Richardson, S6 IT. S. App. D. C. 248, 259, 182 F. 2d 46, 57 
(1950), affirmed, 341 U. S. 918, and cases cited. See also, 
Scher v. Weeks, — U. S. App. D. C. —, — F. 2d. — (Xo. 
12827, decided January 19,1956). The Court squarely held 
in the Baileg case that Government employment is not prop¬ 
erty in the Constitutional sense and accordingly that the 
due process clause does not apply to removals from Govern¬ 
ment office. Ibid. The Court specifically sustained the use 
of confidential information in such proceedings. Discussing 
the Lloyd-LaFollette Act, which plaintiff in the Baileg case 
said must apply to discharges on loyalty grounds under 
Executive Order Xo. 9835, the Court states: 

“. . . [I]t should be noted that this statute affords an 
employee less in some respects than the Executive 
Order we are studying. It may or may not require 
greater specificity in the statement of charges, but it 
requires no oral hearing whatever. And it no more 
requires confrontation by witnesses than does the 
Order.” 

It is clear that retirement for disability is not comparable 
to discharge for cause and that an adversary hearing would 
not be required even if they were similar in nature. 

c. Appellant does not elaborate on her suggestion that 


19 


an adversary hearing is required in retirement cases be¬ 
cause of the provisions allowing administrative appeals. 
She simply states that because the Commission’s regula¬ 
tions provide for an appeal to the Commission, they ‘‘recog¬ 
nize the judicial nature of retirement proceedings.” This 
is a complete non sequitur. It certainly does not follow 
from the fact that a decision is subject to administrative 
review that the decision must be based on an adversary 
hearing. The loyalty proceedings considered in the Bailey 
and Scher cases, supra, likewise involved several stages of 
administrative review, but it was never contended that this 
fact required a quasi-judicial hearing at any stage. The 
same Commission regulations which allow an administra¬ 
tive appeal in retirement proceedings set forth the pro¬ 
cedural rules and confidentiality requirements for such pro¬ 
ceedings. These regulations clearly refute any implication 
that, the appeal provisions were intended to affect the non¬ 
adversary character of the initial proceedings. It is evident 
that appellant’s point again is without merit. 

d. Appellant’s general law argument rests on two cases: 
Murray*s Lessee v. Hoboken Land and Improvement Co., 18 
How. 272 (U. S. 1855) and Crowell v. Benson, 285 U. S* 22 
(1931). Appellant’s point here appears to be that retire¬ 
ment proceedings fall within the type referred to in these 
cases and for that reason require an adversary hearing. 
The cases are not at all in point. 

Murray’s Lessee involved the constitutionality of an act 
of Congress providing for sales under distress warrants in 
tax cases. The Court sustained the constitutionality of the 
act against various objections none of which bear any re¬ 
semblance to the issues involved in retirement proceedings. 
If anything, the fact that the Supreme Court sustained the 
summary proceedings for seizing property under a warrant 
of distress, supports the Government ’s position here. There 
is not a word in the opinion of the Court in Murray’s Lessee 
which aids appellant’s contention that adversary hearings 
are required in retirement proceedings. 

Appellant’s reliance on Crowell v. Benson is equally mis¬ 
placed. In that case the Supreme Court in sustaining the 
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constitutionality of a workmen’s compensation law held 
that the District Court did not err in permitting a trial 
de novo on the issue of employment. This decision was 
based on the much criticized “jurisdictional fact” doctrine 
which has since been largely repudiated. See discussion in 
Davis, Administrative Law, 91S-921 (1951 ed.). The Court’s 
opinion does make a pertinent distinction between cases of 
private right and those which arise between the Govern¬ 
ment and persons subject to its authority. Id. at 50-51. The 
Court held on this point that proceedings under the Work¬ 
men’s Compensation Act involved private rights, that is, 
the liability of one individual to another under the law as 
defined. It indicated, however, that if the proceedings arose 
between the Government and persons subject to its author¬ 
ity (i. e. involved public rights) then “ ‘Congress may re¬ 
serve to itself the power to decide, may delegate that power 
to executive officers, or may commit it to judicial tribu¬ 
nals.’ ” (Quoting from Ex parte Bakelite Corp., 279 U. S. 
438, 451 (1929)). The Court gave as an illustration of the 
latter type of case the exercise of Congressional power as 
to ‘ ‘ pensions and payments to veterans. ’ ’ Id. at 51. Again, 
therefore, the case relied upon by appellant, insofar as it is 
applicable at all, supports the Government’s position; in 
this instance because it indicates that the type of proceed¬ 
ings to be required in cases of this nature is entirely within 
the control of the Congress. The case in no way supports 
appellant’s deduction that retirement proceedings are judi¬ 
cial in character and within the terms of the due process 
clause. 

Tn summary, it is clear from an examination of appel¬ 
lant’s argument that there is no basis for the contention 
that the Retirement Act must be construed to require an 
adversary hearing. Accordingly, had the issue been prop¬ 
erly raised, it would have been rejected on its merits. 

2. The procedures actually required by the Civil Service 
Retirement Act were not shoivn to h-ave been violated. 

The material facts alleged in the complaint do not dis¬ 
close any violation of the procedures actually required by 
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the Civil Service Retirement Act but on the contrary, indi¬ 
cate that those procedures were followed here. These facts, 
which are summarized in the counterstatement of the case 
supra, are that appellant was retired on the basis of the 
Commission’s determination that she was “totally dis¬ 
abled” for useful and efficient service in her position and 
that this determination was based in part on a psychiatric 
examination arranged by the Civil Service Commission’s 
Medical Division. These are the precise requisites for re¬ 
tirement under the Act. 

Appellant’s complaint in her brief of various omissions 
in the proceedings before the Commission suffers the same 
infirmities discussed with respect to the “hearing” issue 
and all other issues appellant attempts to raise on appeal 
for the first time: The contentions come too late to save the 
complaint filed in the District Court. The omissions re¬ 
ferred to are set forth only on page 17 of appellant’s brief. 
Appellant there complains that it does not “affirmatively 
appear” that her disability was determined to be total, or 
the result of disease or injury and not the result of her mis¬ 
conduct, or that the physician who examined her found any 
of the above conditions existed. However, none of these 
alleged defects were given the slightest reference in appel¬ 
lant’s complaint and they were completely undisclosed by 
the facts alleged in the complaint. For the reasons we have 
already discussed with respect to the other “issues” be¬ 
latedly raised, it is clear that these new allegations cannot 
he considered in determining whether the District Court 
properly dismissed the complaint. 

Furthermore, there is no allegation even in the brief that 
appellant ever raised before the Commission any of the 
technical defects now alleged. Appellant’s failure to raise 
these objections at the appropriate time would bar there 
present consideration even if they had been timely pleaded 
in the complaint. It is now firmly settled that a party waives 
judicial review of administrative errors to which he did; not 
raise timely objection during the administrative proceed¬ 
ing. United States v. Tucker Truck Lines, 344 U. S. 33, 
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36-37 (1952) and cases cited; National Labor Relations 
Board v. Cheney Lumber Co., 327 U. S. 385, 387-388 (1946). 
As the Supreme Court explained in the Tucker case, supra 
at 36-37: 

We have recognized in more than a few decisions, 
and Congress has recognized in more than a few stat¬ 
utes that orderly procedure and good administration 
require that objections to the proceedings of an admin¬ 
istrative agency be made while it has opportunity for 
correction in order to raise issues reviewable by the 
courts. It is urged in this case that the Commission 
had a predetermined policy on this subject which would 
have required it to overrule the objection if made. 
While it may well be true, the Commission is obliged 
to deal with a large number of like cases. Repetition 
of the objection in them might lead to a change of pol¬ 
icy, or, if it did not, the Commission would at least be 
put on notice of the accumulating risk of wholesale re¬ 
versals being incurred by its persistence. Simple fair¬ 
ness to those who are engaged in the tasks of adminis¬ 
tration, and to litigants, requires as a general rule that 
courts should not topple over administrative decisions 
unless the administrative body not only has erred but 
has erred against objection made at the time appro¬ 
priate under its practice. 

It certainly cannot be urged by appellant that timely ob¬ 
jections would have been futile. On the contrary, the ob¬ 
jections being of a technical nature, if valid, could have led 
to amendment of the Commission’s determination without 
any change in its substance. It is more likely than not 
under these circumstances that the defects, if any, could 
have been corrected without any necessity for protracted 
litigation. This case presents a compelling situation for 
invoking the waiver principle. 

Actually, to the extent that the facts can be deduced from 
the complaint and the exhibits appended thereto, it appears 
that these new contentions are without substance. For 
example, the complaint and exhibits disclose that appel¬ 
lant’s disability was determined to be “total” at least three 
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times: (1) In the Commission’s decision which states that 
“total disability within the meaning of the Retirement Act 
is established. . . (2) In the decision of the Commis¬ 

sion’s Board of Appeals and Review which makes the iden¬ 
tical statement; and (3) In the decision of the Chief of the 
Claims Section of the Commission’s Retirement Division 
whom the complaint alleges informed appellant that it had 
been determined that she was “totally disabled for useful 
and efficient service. ...” 

Similarly, the complaint and exhibits refute appellant’s 
suggestion that her disability may have been the result of 
misconduct rather than disease or injury. The Commis¬ 
sion’s decision makes specific reference to appellant’s fail¬ 
ure to meet “medical standards”. The decision of 'the 
Board of Appeals and Review refers to appellant’s disa¬ 
bility as an “emotional disorder.” The letter from the 
Commission’s Medical Director advising appellant that her 
retirement for disability had been requested, states that 
“the reported nature of your disability indicates that a 
thorough examination of your nervous system will be re¬ 
quired in order to settle the points at issue.” A letter from 
appellant’s attorney to the Commission’s Board of Appeals 
and Review, states that “the principal basis for the decision 
to retire Miss Smith, is the result of a psychiatric examina¬ 
tion by the Commission’s Medical Division, which was evi¬ 
dently adverse to Miss Smith.” This letter also contra¬ 
dicts appellant’s assertion that the physicians who exam¬ 
ined her did not make the necessary findings. 

There is a strong presumption of regularity in adminis¬ 
trative proceedings. Dunn v. I ekes, 72 U.S. App. D.C. 325, 
326, 115 F. 2d 36 (1940), cert, denied, 311 U.S. 698. Consid¬ 
ering the limited scope of jurisdiction and review in a suit 
of this kind, there certainly was no requirement on the 
Government to establish in the District Court matters con¬ 
cerning which no issue was raised either in the complaint 
or during all the proceedings before the Commission. In 
the absence of specific allegations of error indicating with 
particularity the statutory limitations relied upon, the Gov¬ 
ernment could properly rest on the presumption of regu¬ 
larity as to technical points not expressly urged. If ap- 
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pellant’s approach were accepted it could mean by the same 
token that the Government would have to “affirmatively” 
show that a quorum of the Commission participated in the 
decision, that the Commission’s doctors were duly licensed, 
and that the Commissioners were appointed in accordance 
with law. These illustrations demonstrate the absurdity 
of appellant’s basic premise which seems to be that her 
complaint was enough to put in issue every conceivable issue 
with respect to the administrative proceedings. To safe¬ 
guard due process for the appellees, we urge the Court not 
to consider at all the points which appellant did not raise 
either in the District Court or before the Commission. If 
contrary to our view of proper administrative and judicial 
practice the Court does consider these issues, then, as we 
have demonstrated, they should be rejected on their merits. 
In either event, it is clear that the order of the District 
Court dismissing the complaint was correct. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order of 
the District Court dismissing the complaint be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Catherine B. Kelly, 

Milton Eisenberg, 

Assistant United States Attorneys. 
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SUPPLEMENT 

Statutes and Regulations Involved 

i 

1. The pertinent provisions of the Civil Service Retirement 
Act of 1920, as amended, 5 U.S.C. § 691 el seq. (1952), pro¬ 
vide as follows : 

§ 709. Powers and duties of Civil Service Commission. 

For the purpose of administration, except as other¬ 
wise provided herein, the Civil Service Commission is 
hereby authorized and directed to perform, or cause to 
be performed, any and all acts and to make such rules 
and regulations as may be necessary and proper for 
the purpose of carrying the provisions of this Act into 
full force and effect. 

i 

i 

§ 710. Retirement for disability; employees entitled to; 
application; medical examination; time limita¬ 
tion. 

Any officer or employee to whom this Act applies who 
shall have served for a total period of not less than 
five years computed as provided in section 707 of this 
title, and who, before meeting the age and service re¬ 
quirements for retirement under section 691(a) of this 
title, become totally disabled for useful and efficient 
service in the grade or class of position occupied by the 
officer or employee, by reason or disease or injury not 
due to vicious habits, intemperance, or willful miscon¬ 
duct on the part of the officer or employee, shall upon 
his own application or upon the request or order of the 
head of the department, branch, or independent office 
concerned, be retired on an annuity computed in accord¬ 
ance with the provisions of section 698 of this title: Pro¬ 
vided, That proof of freedom from vicious habits, in¬ 
temperance, or willful misconduct for a period of more 
than five years next prior to becoming so disabled for 
useful and efficient service, shall not be required in any 
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case. No officer or employee shall be retired under the 
provisions of this section unless examined by a medi¬ 
cal officer of the United States, or a duly qualified physi¬ 
cian or surgeon, or board of physicians or surgeons, 
designated by the Civil Service Commission for that 
purpose, and found to be disabled in the degree and in 
the manner specified herein. No claim shall be allowed 
under the provisions of this section unless the applica¬ 
tion for retirement shall have been executed prior to the 
applicant’s separation from the service or within six 
months thereafter. The time limitation for execution 
of claims for retirement under the terms of this section 
may be waived by the Civil Service Commission in case 
of an officer or employee who at the date of separation 
from service or within six months thereafter is receiv¬ 
ing hospital treatment, but the application in such case 
must be filed with the Civil Service Commission 7iot 
later than six months after the termination of such 
hospitalization; in the case of any such person here¬ 
tofore separated from service application may be filed 
within six months after the effective date of this Act. 
Such time limitation may similarly be waived in the 
case of an officer or employe who at the date of separa¬ 
tion from service or within six months thereafter is 
mentally incompetent, but the application in such case 
must be filed with the Civil Service Commission within 
one year from the date of restoration of such person to 
competency or the appointment of a fiduciary which¬ 
ever is the earlier. Such time limitation may also be 
waived in the case of an officer or employee whose dis¬ 
abling condition is essentially chronic, deteriorative, or 
progressive in nature and can reasonably be assumed 
to have existed at date of separation, but the appli¬ 
cation in such case must be filed with the Civil Service 
Commission within one year after the date of separa¬ 
tion; in the case of any such person heretofore sep¬ 
arated from service, application may be filed within six 
months after August 8, 1949. 
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§ 711. Same; medical examination, restoration to serv¬ 
ice. 


Every annuitant retired under the provisions of this 
section unless the disability for which retired be per¬ 
manent in character, shall at the expiration of one year 
from the date of such retirement and annually thereaf¬ 
ter, until reaching age sixty, be examined under the di¬ 
rection of the Civil Service Commission by a medical 
officer of the United States, or a duly qualified physi¬ 
cian or surgeon, or board of physicians or surgeons 
designated by the Civil Service Commission for that 
purpose, in order to ascertain the nature and degree of 
the annuitant’s disability, if any. If an annuitant 
shall recover before reaching age sixty and be restored 
to an earning capacity which would permit him to be 
appointed to some appropriate position fairly com¬ 
parable in compensation to the position occupied at 
the time of retirement, payment of the annuity shall be 
continued temporarily to afford the annuitant oppor¬ 
tunity to seek such available position, but not in any 
case exceeding one year from the date of the medical 


examination showing such recovery. Should the an¬ 


nuitant fail to appear for examination as required 
under this section, payment of the annuity shall be sus¬ 
pended until continuance of the disability shall have 
been satisfactorily established. The Civil Service Com¬ 
mission may order or direct at any time such medical 
or other examination as it shall deem necessary to de¬ 


termine the facts relative to the nature and degree 


disability of any officer or employee retired on an an¬ 


nuity under this section. 


2. Section 6 of the Lloyd-LaFollette Act, 5 U.S.C. § 652 
(1952), provides: 

Removals from classified civil service only for cause. 
—(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote the 
efficiency of such service and for reasons given in writ- 
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ing. Any person whose removal or suspension with¬ 
out pay is sought shall (1) have notice of the same and 
of any charge preferred against him; (2) be furnished 
with a copy of such charges; (3) be allowed a reasonable 
time for filing a written answer to such charges, with 
affidavits; and (4) be furnished at the earliest practi¬ 
cable date with a written decision on such answer. No 
examination of witnesses nor anv trial or hearing shall 
be required except in the discretion of the officer or 
employee directing the removal or suspension without 
pay. Copies of the charges, the notice of hearing, the 
answer, the reasons for removal or suspension without 
pay, and the order of removal or suspension without 
pay shall be made a part of the records of the proper 
department or agency, as shall also the reasons for re¬ 
duction in grade or compensation; and copies of the 
same shall be furnished upon request, to the person 
affected and to the Civil Service Commission. This 
subsection shall apply to a person within the purview 
of section 14 of the Veterans’ Preference Act of 1944, 
as amended [§ 863 of this title], only if he so elects. 

3. The pertinent provisions of the Civil Service Commission 
Retirement Regulations, 5 C.F.R. Part 29 (1949 ed.), provide 
as follows: 

§ 29.11. Disclosure of information. 

(a) (1) Files, records, reports, and other papers and 
documents pertaining to any claim filed with the Civil 
Service Commission, whether pending or adjudicated, 
will be deemed confidential and privileged, and no dis¬ 
closure thereof will be made except as provided herein. 

(2) Disclosure of information from the files, records, 
reports, and other papers and documents shall be made 
to a claimant or to his duly authorized representative 
in matters concerning himself alone when such dis¬ 
closure would not be injurious to the physical or mental 
health of the claimant or be regarded as a breach of 
confidence. 
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Determination as to when disclosure of information 
would be injurious to the physical or mental welfare 
of a claimant will be made by the Medical Division. 

(3) By “a duly authorized representative of a claim¬ 
ant 7 ’ is meant any person who has satisfied the Com¬ 
mission of his authority to act. 

(4) The name or address of a beneficiary desiccated 
by an employee or annuitant will, during the life of the 
employee or annuitant, be furnished only to the desig¬ 
nator when request therefor is made in writing over 
the signature of the designator. 

(5) Such information as may properly be disclosed 

to a claimant personally shall, in the event of his 
death, be disclosed upon proper request to the duly 
appointed representative of his estate, or to such per¬ 
son as may be designated by such representative, or; to 
a duly designated beneficiary. Where no representa¬ 
tive of the claimant’s estate has been appointed, the 
claimant’s next of kin shall be recognized as the repre¬ 
sentative of his estate. ; 

(6) Where copies of documents or other records are 
desired by or in behalf of parties to a suit, whether in 
a court of the United States or in any other court, such 
copies shall be furnished to the court only, and on an 
order of the court or subpoena duces tecum, addressed 
to the President, U. S. Civil Service Commission, re¬ 
questing the same. 

(7) Where a process of a United States court or 
other court requires the production of documents or 
records contained in the retirement files of a claimant, 
such documents will be produced in the court out of 
which the process has issued. W r here original records 
are produced, they must remain at all times in the cus¬ 
tody of a representative of the Civil Service Commis¬ 
sion, and if offered or received in evidence, permission 
should be obtained to substitute a copy so that the orig¬ 
inal record may remain intact in the file. 

(8) The address of a claimant as shown by the Civil 
Service Commission records may be furnished to duly 
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constituted police or court officials upon proper request 
or the submission of a certified copy either of the in¬ 
dictment returned against the claimant or of the war¬ 
rant for his arrest. 

(9) Disclosure of the amount of annuity or refund to 
any claimant may be made to any National, State, 
county, municipal, or other publicly recognized char¬ 
itable or social-security administrative agency. 

(10) Subject to the limitation regarding name or ad¬ 
dress of a beneficiary, all records or documents offi¬ 
cially required by any department or other agency of 
the United States Government shall be furnished in re¬ 
sponse to a proper request, and Senators and Repre¬ 
sentatives of the United States in their capacity as 
Members of Congress of the United States shall be 
furnished for their official use with such records, docu¬ 
ments, or other information as may be requested for 
such use. 

(11) Copies of papers, records, etc., the furnishing of 
which would be prejudicial to the interest of the Gov¬ 
ernment; copies of reports of examining surgeons; or 
copies of records of departments and other confidential 
matters will not be furnished. 

• * • • • 

§29.15 Appeals. 

(a) An appeal may be taken to the Civil Service Com¬ 
mission from the final action or order of the Retirement 
Division affecting the rights or interest of any person 
or of the United States under the civil-service retire¬ 
ment law, except as provided in this section. 

(b) Appeals must be filed by a claimant or a duly ac¬ 
credited representative, but no appeal shall lie to the 
Commission’s Board of Appeals and Review until action 
has been completed by the Retirement Division. An ap¬ 
peal taken in behalf of a claimant by or through a rep¬ 
resentative who is not recognized by the Commission, 
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or whose recognition has been cancelled, shall not be 
entertained. 

• * • • • 

(d) Each appeal shall show the name and post-office 
address of appellant, his retirement claim number, the 
date and substance of the action from which the appeal 
is taken, and full reasons for the appeal. 

# • * • • 

(f) The mandate of the decision by the Board of Ap¬ 
peals and Review shall be carried into effect within 60 
days from the date of the receipt of notice of the de¬ 
cision by the Retirement Division (except as hereihaf- 
ter provided), unless the decision shall sooner be re¬ 
called. A proper explanation of the decision rendered 
shall be mailed to the appellant and/or his duly author¬ 
ized representative by the Board of Appeals and Re¬ 
view. i 
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IN THE UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 

No. 12,957 

ALMA-MARIE SMITH 
Appellant 

vs 

JOHN FOSTER DULLES 
Secretary of State 

PHILIP M. YOUNG 
GEORGE M. MOORE 

FREDERICK J. LAWTON 
Commissioners, 

United States Civil Service Commission 

Appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

REPLY BRIEF FOR APPELLANT 

Much of appellees' brief is copied word-for-word from two other 
briefs recently filed by the Government in this Court. 1 Much of it is 
a mere re-wording (rather than verbatim repetition) of arguments in 
those briefs. And, nearly all of the balance of appellees’ brief is de¬ 
voted to their effort to avoid the need to answer the arguments in appel¬ 
lant’s brief. 

Appeal No. 12,855, and Appeal No. 12,905. Both of these appeals are now set for argument on 
the same day and before the same panel of this Court as the present appeal. 


2 


As to Part Tt A M of Appellees’ Brief 

Appellees seek to avoid a decision on the merits of this appeal by 
attacking the technical sufficiency (i. e. completness ) of the complaint. 

No such attack was made in the court below. 2 And, appellees do not con¬ 
tend that appellee could not have amended her complaint in the court be¬ 
low to meet the objections now leveled against it. 3 On authority of FOUN* 
TAIN v FILSON (1949) 336 US 681, 683, (holding that an appellate court 
must not deprive a litigant of the rule allowing liberal amendments to 
pleadings) and MARRANZANO v RIGGS NATIONAL BANK (1950) 87 US 
App DC 195, 197, 184 F2d 389, (where after disagreeing with the court 
below on the merits — see infra — this Court noted that the complaint was 
vulnerable to an order to dismiss but reversed and remanded to allow ap¬ 
pellant to amend if she could), appellant suggests that even if appellees' 
attack on the complaint should be sustained, it could have no greater ef¬ 
fect than to require appellant to amend in the court below after this Court 
passes on the merits. It might be otherwise if, as in KEEFE v DULLES 


o 

Local Civil Rule 9(b) of the court below requires movants to file a memorandum of points and author¬ 
ities in support of each motion. In accordance with this Rule, appellees filed a Memorandum in the lower 
court supporting their motion to dismiss. That Memorandum is reproduced in the Annex hereto. That 
Memorandum does not contain any attack on the complaint of the sort now found in appellees’ brief. 

Also reproduced in the Annex is the Memorandum in "Opposition to Defendants’ Motion to Dismiss." 

By reading these two memoranda as well as the oral argument (JA 22, 30) it is evident that the lower court 
did not consider any issue respecting the technical sufficiency of the complaint, and instead expressly de¬ 
cided on the grounds set forth in the memoranda reproduced in the Annex and the arguments in open court 
(JA 21). 

If such objections had been made in the court below it would have been a simple matter for appellant 
to have added the "missing” allegations to the complaint IF (as is not conceded) any useful purpose could 
have been served by such amendment. According to Rule 15(a) of the Federal Rules of Civil Procedure a 
pleader has the right to one amendment at any time prior to service of a responsive pleading. A motion 
to dismiss is responsive, but a motion is not a pleading. Thus, it would have been within appellant's 
power to overcome (by amendment) the effect of appellees' present objection IF they had objected at the 
time and place required. 

Since these present objections of appellees were not raised in the court below, they should be regarded 
as waived. It is true that advantage may be taken of the failure to state a claim showing the pleader is 
entitled to relief from the movant (or failure to raise a valid defense) at any time before judgment in the 
trial court. But there is nothing in the Federal Rules of Civil Procedure to suggest that such an objection 
can be raised for the first time on appeal. On the contrary, the Rules clearly provide that objections not 
availed of below shall be deemed waived. Thus, Rule 12(h) provides, in pertinent part, as follows:- 

" Waiver of Defenses : A party waives all defenses and objections which he does not present 

either by motion as hereinbefore provided or, if he has made no_ motion, in his answer or 

/Footnote 3 continued on following page/ 



(1954) 94 US App DC 381, 385, 220 F2d 390, the deficiency were one that 
could not be supplied. 4 

Appellant does not concede that her complaint is defective. The at¬ 
tack made upon it by appellees is born of despair compounded, possibly, 
by a little confusion. Their argument runs about as follows: - 

(a) The complaint does not cite the Retirement Act. 5 

(b) Appellant failed to advise appellee-Commissioners that under 
the Retirement Act it was essential for them to expressly find that 
that disability was total and caused by disease or injury. Appellant 
not only failed to warn appellee-Commissioners of this but she also 
failed to raise this issue in the court below. Since appellant has 
not mentioned this before, she cannot do so in this Court. 

(c) The complaint fails to cite any specific section in the Retire¬ 
ment Act which expressly guarantees her a hearing or the right to 
know evidence against her. 6 


/Footnote 3 continued from preceding page/ 

reply, except (1) that the defense of failure to state a claim upon which relief can be granted ... 
may also be made by a later pleading, if one is permitted, or by motion for judgment on the plead¬ 
ings or at the trial on the merits ... • • •" 

There simply is no support for appellees' assumption that full advantage of failure to state a claim on 
which relief can be granted can be availed of for the first time in an appellate court. There are, of course, 
cases which seem to example this; however, it is believed that analysis will show that those decisions really 
relate to jurisdictional matters. 

4 » • • * Mrs> K ee f e alleged the Secretary had ’without any justification or excuse' terminated the month¬ 

ly payment which she is informed and therefore believes, is an allotment to which she is entitled under con¬ 
gressional enactment. ’ The petition cited no statute requiring a soldier’s pay and allowances to be contin¬ 
ued in circumstances such as those shown here. We know of no such enactmen t. 

"The petition was insufficient ... it falls short of ... Rule 8(a) (2) of the Federal Rules of Civil Pro¬ 
cedure. TTiis rule requires the pleader to disclose adequate information as the basis of his claim for relief 
as distinguished from a bare averment that he wants relief and is entitled to it. ” (KEEFE v DULLES, 94 
US App DC at 385; underscoring added). 

6 The pertinent portions of the Act are reproduced on pages 25 and 26 of appellant's forward brief. 

6 Paragraph 14 of the complaint (JA 4) reads thus:- "Plaintiff was not at any time accorded a hearing as 

required by law nor allowed to know the evidence against her and the findings of the defendant Commission¬ 
ers on April 20, 1954, July 2, 1954, and August 27, 1954, were arbitrary, capricious, and in violation of 
law, and were prejudicial to plaintiff. " The underscoring has been added to call attention to the fact that 
the complaint does not suggest that the right here complained of comes from any one particular statute. 


Before answering these contentions at length, it may be helpful to 
give the short answers: - 

(1) A complaint need not anticipate a defense. Appellees, not the 
appellant, rely on the Retirement Act. It was for them to cite, and 
they did (see their Memorandum in Annex). 

(2) The findings required by the Retirement Act are as much for 
the protection of the Government as for the employee; thus, appel¬ 
lant could not waive the requirement of those findings. Further, 
those findings were never submitted to appellant for comment; in¬ 
stead, they were adopted by the appellee-Commissioners acting un¬ 
ilaterally. And, appellees do not even claim prejudice by reason 
of appellant's "failure" to raise this issue before, for they do not 
admit that the defect is fatal. 

(3) Appellant’s right to know the evidence against her does not stem 
from any provision in the Retirement Act; instead, it arises as a 
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matter of general law. That is all appellant had to allege. 

Appellees cite SHERIDAN-WYOMING COAL CO. v KRUG (1948) 83 
US App DC 162, 163-164, 168 F2d 557, as support for the proposition that 
it was not enough for appellant to allege "bad faith" against the appellee- 
Secretary. 8 There are many answers to this argument. 

First, appellees’ argument on SHERIDAN-WYOMING ignores Rule 
9 (b) of the Federal Rules of Civil Procedure wherein it is provided that 
condition of mind may be averred generally. 9 Mala fides is, of course, 

n 

Appellant made no secret of where her right was deemed to come from; see, for example, pages 
7-8, 11 -12 of the Annex. 

O 

Paragraphs 5, 6 and 7 of the complaint (JA 2) give specific instances of conduct consistent with mala 
fides and difficult to harmonize with good faith. Paragraph 15 of the complaint (JA 4) states:- "Plaintiff 
does not possess a disability as alleged and upon information and belief avers that the findings to the con¬ 
trary were not made in good faith but were in fact part of a long evident plan and desire to effect her dis¬ 
charge and was resorted to only because it was evident that she could not be discharged for cause. " 

® Rule 9(b) states:- "Fraud. Mistake. Condition of the Mind . In all averments of fraud or mistake, the 
circumstances constituting traud or mistake shall be stated with particularity. Malice, intent, knowledge, and 
other condition of mind of a person may be averred generally. 
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a condition of mind. 

Further answers come from a comparison of the facts in SHERIDAN- 
WYOMING with the facts in this appeal. There the decisive point was that 
the pleader failed to show that it had standing to sue. It had alleged that it 
was within a ’’protected class” but it alleged no facts in support of that 
claim, and the Secretary of the Interior "strongly” denied that there was 
any substance to that contention. 10 The facts in that case differ so radically 
from the facts in this appeal that there is little to be gained from compari¬ 
son. However, one statement in SHERIDAN-WYOMING by Judge Pretty man 
is helpful here:- 

”* * * The minimum under the Rule [Rule 8 (a) of the Federal 
Rules of Civil Procedure] is that the adversary party must be 
sufficiently advised to prepare his defense, and the court 
must be sufficiently informed to determine the question pre¬ 
sented. Defenses cannot be made to legal propositions in the 
abstract, nor do mere legal conclusions present questions 
upon which the court can pass. * * *” (83 US App DC at 164). 

Clearly, appellees suffered no prejudice. Also, it is evident that the court 

below was not counting angles on a needle point. 

For some reason not entirely clear to appellant, appellees cite MAR- 
RANZANO v RIGGS NATIONAL BANK (1950) 87 US App DC 195, 184 F2d 
349, where it was held that failure to allege facts showing breach of a con- 
tractural duty owed to plaintiff rendered the complaint vulnerable to a mo¬ 
tion to dismiss. But, this Court proceeded to decide the merits of that con¬ 
troversy (whether an individual employee could sue in contract for breach 
of terms in a collective bargaining agreement) and then returned the case 
to the court below to permit the employee to provide the missing factual 
allegations which just happened to have been omitted. 

The procedure adopted in MARRANZANO is consonant with Rule 1 
of the Federal Rules of Civil procedure which provides that all of the Rules 


In the final analysis, the claim for standing to sue rested on the fact that the Secretary had entertained 
(i. e.. received and considered) a protest filed by the coal company. But there was nothing more. See the 
final full paragraph of the decision, 83 US App DC at 164, 165. 
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shall be construed to secure the just, speedy, and inexpensive determin¬ 
ation of every action. To have allowed final judgment for the employer 
would have been unjust since it was the view of this Court that legally the 
employer was answerable to the employee. To have sent the case back 
without passing on the merits would have been dilatory and expensive. 

And also, this Court was aware of FOUNTAIN v FILSON, supra , which 
required that result. 11 # 

Appellees also cite KEEFE v DULLES (1954) 94 US App DC 381, 220 
F2d 390, where this Court held that failure of a complaint to cite a specific 
statute, when right thereunder was alleged in the complaint, was a fatal 
error. Appellant has no quarrel with KEEFE. There the right upon which 
recovery depended was, if it existed at all, entirely statutory; the com¬ 
plaint alleged that much but failed to identify any statute. There was no 
such statute. Its existence was denied by the Government. And this 
Court itself observed, TT We know of no such enactment” (see footnote 4, 
supra ). Certainly, in such a case it was proper to affirm the dismissal 
of the complaint. But this is not such a case. The statute which appel¬ 
lees say is improperly omitted from the complaint was the statute upon 
which they construct their defense. Everyone knew of that statute. But, 
it was not for appellant to cite it. And it was not essential for appellant 
to show that her rights under that statute had been violated, for her com¬ 
plaint (see footnote 6 supra) did not limit her claim to rights under any 
particular statute. It was clear that appellant was relying on her rights 
under 5 USCA 652 (Note: by mistake paragraph 1 of the complaint cites 
5 USCA 863); and, appellees did not pretend to have complied with the 
terms of that statute. 

Appellees cite BURNS v SPILLER (1947) 82 US App DC 91, 161 F2d 
377, but that case, it is respectfully submitted, cannot properly be cited. 

11 FOUNTAIN v FILSON is cited in footnote 7 of MARRANZANO v RIGGS NATIONAL BANK. It wiU be 
remembered that FOUNTAIN v FILSON reversed this Court for failure to provide upon remand for the pos¬ 
sibility of amendment to the pleadings in the court below. 


It does not disclose the facts, and does not explain the reason for decision. 
It would require conjecture to figure out definitely what this Court meant 
in that decision. And a decision that cannot be subjected to analysis is 
not worth a place in any brief. 

Appellees cite LARSON v DOMESTIC AND FOREIGN CORP. (1949) 
337 US 682, 690. It is easy to cite LARSON for it expatiates at length; 
but, the trick is to understand it. The merits/demerits of that case have 
no place here. This is not a suit which comes within the reach of that de¬ 
cision. If there is any civil service decision that relies on LARSON, coun 
sel for appellant are not aware of it. 

The next case cited by appellees is ARIZONA v HOBBY (1954) 94 
US App DC 170, 173, 221 F2d 498. It has no more relation to the present 
appeal than LARSON. It was dismissed ”for lack of jurisdiction” and not 
due to any deficiency of the complaint. Any doubt that counsel for appel¬ 
lees may have had respecting jurisdiction in this appeal should have dis¬ 
appeared when the government conceded jurisdiction in O’BRIEN v HAR¬ 
RINGTON, Appeal No. 12,298, decided April 12, 1956; anyhow, this 
Court has made it clear that there is no question concerning jurisdic¬ 
tion in cases such as the present appeal; see paragraph 1 of the complaint 
(JA 1). 

Appellees next cite 13 cases in their footnote 2. None require com¬ 
ment since they relate to the extraneous proposition that this Court wiU 
not re-judge the wisdom or justice of personnel actions passed on by the 
Civil Service Commission. Appellant has not contended the contrary. 
However, appellees go too far when they say that an allegation of bad 
faith brings the employee’s complaint within the limitations or prohibi¬ 
tions specified in POWELL v BRANNAN (1952) 91 US App DC 16, 196 
F2d 871. POWELL does not support the point for which appellees cite it. 
Appellee has already commented at length on POWELL, and that com¬ 
ment is as valid here as it was when it was submitted to the court below, 
see Annex at pages 11-1 3. And the same too applies to appellant’s com- 
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ments on BAILEY v RICHARDSON (1950) 86 US App DC 248, 183 F 2d 
46, which is discussed on pages 10-11 of the Annex. 

And, thus ends the consideration of the part "A" of appeUees T brief; 
there remains part ”B". 


As to Part "B M of Appellees* Brief 

In the second part of their brief, appellees contend that since appel¬ 
lant did not warn the appellee-Commissioners, during their consideration 
of the case against her, that they would have to comply with 5 USCA 710 
and show, on the record, that an appropriate finding of permanent dis¬ 
ability as a result of disease or injury had been made, and since appel¬ 
lant failed to mention that point to the court below, it is too late for her 
to raise it now in this Court. This argument is as close as appellees ever 
get to answering Part II (pages 12-18) of appellant’s brief. 

Appellees do not even try to answer the argument in Part n of ap¬ 
pellant’s brief. Instead, they content themselves with a technical/proce- 

12 

dural defense/ And, after weaving in and out of several propositions and 
arguments — they announce their basic proposition on page 12 and finally 
get around to trying to support it by citation on page 21 — appellees cite 
UNITED STATES v TUCKER TRUCK LINES (1952) 344 US 33, 36-37, and 
NLRB v CHENEY LUMBER CO. (1946) 327 US 384, 387-388. The second 


^ Appellees try, at page 11 of their brief, to push SARDO v MCGRATH (1952) 90 US App DC 195, 196 
F2d 20. and GOLDMAN v SUMMERFIELD (1954) 94 US App DC 209, 214 F2d 858, off to one side. In 
their footnote 4, appellees state that SARDO and GOLDMAN "were decided on a motion for summary judg¬ 
ment" whereas the "present case was decided on a motion to dismiss." They go on to say that the fact that 
the trial judge requested information outside the pleadings "is irrelevant. " 

It is true that SARDO and GOLDMAN were summary judgment cases. It is also true that "the present 
case was decided on a motion to dismiss. " But, there is the little matter of Rule 12(b) of the Federal Rules 
of Civil Procedure. In pertinent part that Rule provides:- 

" * * • / T_/he following defenses may at the option of the pleader be made by motion: ... (6) 
failure to state a claim upon which relief can be granted, ...*•• If, on a motion asserting the 
defense numbered (6) to dismiss for failure of the pleadings to state a claim upon which relief can 
be granted, matters outside the pleading are presented to and not excluded by the court, the motion 
shall be treated as one for summary judgment ..." 

In short, the attempted distinction between this case and the rule in SARDO and GOLDMAN does not hold 
water. 
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of these two cases is not in point. 13 

In TUCKER TRUCK LINES the question was whether or not the Su¬ 
preme Court would follow its own decision announced in WONG YANG SUNG 
v McGRATH (1950) 339 US 33, where a deportation order was vacated be¬ 
cause the hearing officer had not been appointed as required by the Admin¬ 
istrative Procedures Act, 5 USCA 1001 et. seq . 14 There were about 5,000 
orders of the ICC which, if WONG YANG SUNG were followed would be 
subject to collateral attack (footnote 7 of the majority opinion, 344 US at 
37). The Supreme Court evidently boggled at that prospect, and held that 

" * * * the defect in the examiner’s appointment was an 
irregularity which would invalidate a resulting order if 
the Commission had overruled an appropriate objection 
made during the hearings. But it is not one which de¬ 
prives the Commission of power or jurisdiction, so that 
even in the absence of timely objection its order should 
be set aside as a nullity. " (344 US at 38) 

The very fact that TUCKER TRUCK LINES exists is a convincing ar¬ 
gument against the mechanical application that appellees seek to make of the 
language they quote from that decision. As hereinbefore indicated in foot¬ 
note 14 and as the dissenting opinions corroborate, there was no logical 
basis upon which the majority could rest their decision in TUCKER TRUCK 
LINES. So far as the mechanical application of then existing rules was con¬ 
cerned, there was no escape. And, if the quotation from TUCKER TRUCK 
LINES were followed mechanically, appellees would be right in opposing 
consideration by this Court of Part n of appellant’s brief. However, the 


13 A statute required the result reached in CHENEY LUMBER CO. The following language from that de¬ 
cision makes it clear that it was decided upon statutory grounds: - 

"A limitation which Congress has placed upon the power of courts to review orders of the Labor 
Board is decisive of this case. Section 10(e) of the Act commands that 'No objection that has 
not been urged before the Board, its member, agent or agency, shall be considered by the court, 
unless the failure or neglect to urge such objection shall be excused for extraordinary circumstan¬ 
ces.' " (327 US at 388, underscoring added). 

14 Subsequent to WONG YANG SUNG the Supreme Court held, in RISS & CO. v UNITED STATES (1951) 
341 US 907, that ICC officers presiding at such hearings as the one involved in TUCKER TRUCK LINES had 
to be appointed as required by the Administrative Procedures Act. 
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language in that case fails to take account of at least one condition as like¬ 
ly to occur as either of the two mentioned by Mr. Justice Jackson; and, 
that is the situation now before this Court. The pertinent language in 
TUCKER TRUCK LINES iS:- 

TT * * * Simple fairness to those who are engaged in the 
tasks of administration, and to litigants, requires as a 
general rule that courts should not topple over adminis¬ 
trative decisions unless the administrative body [one] not 
only has erred but [two] has erred against objection made 
at the time appropriate under its practice. " (344 US at 37). 

This, however, says nothing of the case where the administrative agency 
errs at a time when there is no provision for objection. Obviously, in 
such cases that rule cannot apply. And the present is such a case, for 
the findings made by the appellee-Commissioners were not submitted to 
appellant for consideration nor were those findings made in her presence. 

Since the rule in TUCKER TRUCK LINES does not expressly, or even 
by implication, apply to judicial proceedings, that aspect of appellees' ar¬ 
gument is not deemed to require any reply beyond the short answer herein¬ 
before given. [See subparagraph (2) on page 4, supra . ] 

Returning now to examine some of the propositions touched on by ap¬ 
pellees between the time they start for and get to TUCKER TRUCK LINES, 
appellees cite four cases to the point that whoever attacks the action of an 
official must be prepared to show that the action is not in accordance with 
law, and is arbitrary. The corollary is, reasonably enough, that an ad¬ 
ministrative interpretation is rebuttably presumed to be reasonable, i. e. 
it is not presumed to be capricious or arbitrary. This presumption is not 
disputed, but appellant does dispute the projection which appellees try to 
pull out of it. Thus, appellees urge that since 3 other cases 15 similar 
to the present one have been passed on by the court below with the same 
result in each as in this appeal, that this Court should therefore conclude 

15 Two of these three cases are the appeals cited in footnote 1 supra. The other. SAWYER v STEVENS is 
discussed infra. 
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that proof as to the reasonableness of the position taken by the appellee - 
Commissioners has already been established. If this gambit be accepted 
by this Court it would, of course, be voting an end to its own functions. 

If all of the judges of the court below be of one opinion, a bare majority of 
a panel of this Court could reverse that opinion; and, this is true whether 
or not the determination hinges upon such a concept as arbitrary/capri- 
cious. 


► 
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At this point appellant invites attention to appellees' reliance on 
SAWYER v STEVENS (1954) 95 US App DC 267, 221 F2d 822. Appellees' 
brief makes the following statement regarding that case:- 

” * * * This Court likewise appears to have accepted the 
views of the [Civil Service] Commission when these issues 
were previously before it. * * *" 

That statement is at least questionable. The only matter mentioned by this 
Court in that opinion was that the lower court concluded "that the action 
was barred by laches, which had been specially pleaded. " If this Court 
intended to give approval to more than that, it is far from apparent. 

After the citation of SAWYER v STEVENS the appellees again pick 
up the substance of their arguments in the two briefs in the other appeals 
mentioned in footnote 1 hereof; and it is not considered necessary to reply 
to that argument in this brief. 

The next point in appellees' brief is their commentary on MURRAY'S 
LESSEE v HOBOKEN LAND ETC. (1855) 59 US (18 How) 272, and CROWELL 
v BENSON (1932) 285 US 22. It will be remembered that appellant cited 
MURRAY'S LESSEE for the language which there states that there are mat¬ 
ters which, although proper subjects for judicial action, may be entrusted by 
the Congress to the executive branch rather than to the judiciary. If Appel¬ 
lees cannot see that the proceedings here in question clearly do fall within 
the type referred to in MURRAY’S LESSEE, appellant is consoled by the 
evident fact that Chief Justice Hughes could, and did (285 US at 50-51). 
MURRAY’S LESSEE and CROWELL v BENSON were cited to show that 
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the courts do realize that quasi-judicial functions may be exercised by 
the executive, and the Supreme Court has expressly recognized that the 
adjudication of pensions (which is the concept from which the present Re¬ 
tirement Act proceeds) is such a function. Instead of seeing the point, 
appellees read the same passage in CROWELL v BENSON as supporting 
their position simply because, as appellees put it, "it indicates that the 
type of proceedings to be required in cases of this nature is entirely 
within the control of the Congress. " 16 Appellees fail to show, however, 
that Congress has exercised any such control, i. e., that Congress has 
specified that there will or will not be a hearing, etc. It is precisely at 
this point that appellant’s quotation from, and comments on, DISMUKE 
v UNITED STATES (1936) 297 US 167, 171-172, (see Annex pages 7-8) 
are in point. 

The next portion of appellees’ brief has already been commented on 
(discussion of TUCKER TRUCK LINES argument, supra) so that the only 
remaining major proposition in their brief is their argument based on 
DUNN v ICKES (1940) 72 App DC 325, 115 F2d 36. Appellees consider 
DUNN v ICKES as establishing that there is a "strong presumption” of reg¬ 
ularity in administrative proceedings. That case does not refer to a 
"strong presumption. " It is true that in footnote 8 of that decision a fu¬ 
ture Chief Justice said this: - 

"There is a legal presumption that governmental adminis¬ 
trative officials have acted properly. * * * 

t» $ $ * 

"The care with which the appellant has avoided charging the 
Secretary with arbitrary or capricious action in the matter is 
due, apparently, to a commendable desire to restrict her al¬ 
legations to the facts. ..." 


16 

Appellees proceed to say that these cases do not support appellant's contention "that retirement pro¬ 
ceedings are judicial in character and within the terms of the due process clause. " Possibly, if appellees 
will read those two cases again their point here may become clear. 
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And, a reading of that case shows that the relief requested could not prop¬ 
erly have been granted; for there the petitioner had asked mandamus to re¬ 
quire the Secretary of the Interior to hurry up and make some kind of a 
decision on the petitioner's application for an oil lease, and yet there was 
no allegation of right to such immediate action and no showing of wrongful 
delay. In short, DUNN v ICKES does not establish or even turn upon the 
existence of any kind of presumption as to the regularity of official con¬ 
duct. But even if it had, and even if appellees were right in saying, as 
they do at page 23, that ”in the absence of specific allegations of error 
indicating with particularity the statutory limitations relied upon, the Gov¬ 
ernment could properly rest on the presumption of regularity as to tech¬ 
nical points not expressly urged, ” the fact remains that the Government 
did not. Instead of resting on any presumption, the Government responded 
to the complaint in the court below like a well trained fire fighter. Govern¬ 
ment counsel knew where the fire was and, without the slightest hesitation 
(see Annex pages 1-3) raced directly to the flames. 

Respectfully submitted, 

Charles F. O’Neall 

Commonwealth Building 

1625 K Street, N. W. 

Washington, D. C. 

Attorney for Appellant 

CERTIFICATION OF SERVICE: 

I certify that copy of the foregoing Reply Brief was served on LEWIS 
CARROLL, Esquire, Assistant United States Attorney, counsel for appel¬ 
lees, by personally delivering a copy to his offices in the United States 
Courthouse this 3rd day of May 1956. 


Charles F. O'Neall 
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MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION TO DISMISS * 

Facts 

Pursuant to an application of the Department of State, plaintiff was 
notified by the Civil Service Commission that consideration was being 
given to her involuntary retirement on the basis of a disabling condition 
which prevented her from rendering useful and efficient service in her 
position. Plaintiff submitted to the requested medical examination, 
which resulted in a decision by the Civil Service Commission that plain¬ 
tiff was so disabled and should be retired. This decision was affirmed 
upon appeal, and plaintiff was thereupon retired from her position with 
the Department of State. 

Plaintiff is suing to set aside the determination of the Civil Service 
Commission finding her totally disabled within the meaning of the Civil 
Service Retirement Act and ordering her separated on account of disa¬ 
bility from the position of Training Technician, GS-7, Department of 
State. Plaintiff seeks restoration to her position, back salary, and man- 
datory relief against defendants directing that any future proceedings 
against her be restrained unless conducted in accordance with the re¬ 
quested order of the Court. Plaintiff particularly alleges that her sep¬ 
aration was illegal for the reason that she was not afforded a hearing be¬ 
fore the Civil Service Commission, and she was not shown the evidence 
against her. 

Statutes and Regulations Involved 

The statute involved in this case is the Civil Service Retirement Act, 
5 U. S. C., Chapter 14, Sections 693 et seq . 

Section 709 authorizes the Civil Service Commission to administer 
the act and to make all necessary rules and regulations. Section 710 pro¬ 
vides that any covered employee who: 

" * * * becomes totally disabled for useful and effi¬ 
cient service in the grade or class of position occupied 
by the officer or employee, . . . shall upon his own 


• This Memorandum was filed by Defendant’s in the court below, see footnote 2 on page 2 of this reply 
brief. 
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application or upon the request or order of the head 
of the department, branch, or independent office con¬ 
cerned, be retired on an annuity computed in accord¬ 
ance with the provisions of this title. " 

Section 710 further provides that: 

"No officer or employee shall be retired under the pro¬ 
visions of this section unless examined by a medical of¬ 
ficer of the United States, or a duly qualified physician 
or surgeon, or board of physicians or surgeons, desig¬ 
nated by the Civil Service Commission for that purpose, 
and found to be disabled in the degree and in the manner 
specified herein." 

Section 717 provides that upon receipt of satisfactory evidence the Civil 
Service Commission shall forthwith adjudicate the claim of the applicant. 

The regulations of the Commission issued under the authority of 
5 U. S.C. 709, supra , are found in Chapter 29 of 5 C. F. R. (1949). Sec¬ 
tion 29.11 provides as follows: 

"Disclosure of information, (a) (1) Files, records, re¬ 
ports, and other papers and documents pertaining to 
any claim filed with the Civil Service Commission, whe¬ 
ther pending or adjudicated, will be deemed confidential 
and privileged, and no disclosure thereof will be made 
except as provided herein. 

"(2) Disclosure of information from the files, records, 
reports, and other papers and documents shall be made 
to a claimant or to his duly authorized representative 
in matters concerning himself alone when such disclo¬ 
sure would not be injurious to the physical or mental 
health of the claimant or be regarded as a breach of con¬ 
fidence. 

"Determination as to when disclosure of information would 
be injurious to the physical or mental welfare of a claim¬ 
ant will be made by the Medical Division. " 

Section 29.11(7) authorizes the retirement files to be produced in court 
where the "process of a United States court or other court requires the 
production. " 

Section 29.15 sets forth the procedure for the determination of a 
contested claim. The original determination is made by the Retirement 
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Division of the Civil Service Commission, and an appeal may be taken 
from the final action of the Retirement Division. (29.15 (a)). In the 
case of applications for disability made by a department of the Govern¬ 
ment, the time for filing the appeal is 30 days from the receipt of the 
final order of the Retirement Division (29.15 (c) (2)). 

ARGUMENT 

I. The Court Lacks Jurisdiction to Review the 
Original Determination of Plaintiffs Disability . 

The question of whether or not there is adequate evidence to sup¬ 
port a determination that a person should be involuntarily retired from 
Government service is within the sound discretion of the Civil Service 
Commission and is not a proper subject of review by this Court. DIS- 
MUKE v UNITED STATES 297 US 167; RUTHERFORD BYRNE, JR. v 
UNITED STATES 97 Ct Cls 412. 

Judicial review of a Civil Service Commission determination of 
disability is limited to a showing of a clear violation of express statutory 
rights. POWELL v BRANNAN 196 F 2d 871; CARTER v FORRESTAL, 

175 F 2d 364, cert, denied 338 US 832; DISMUKE v UNITED STATES, 
supra . 

Plaintiff cannot show a statutory violation since it is obvious from 
the exhibits attached to the complaint that all the requirements of 5 
U. S. C. 693 et seq. , and applicable regulations thereunder, were com¬ 
plied with. The statute does not require any hearing or require disclo¬ 
sures of evidence. On the contrary, it specifically provides that the de¬ 
termination of disability shall be made on the basis of a finding of disability 
resulting from an examination by a medical officer (5 U.S. C. 710). There 
is no provision for a hearing to contest this examination and none is re¬ 
quired. See BAILEY v RICHARDSON 182 F 2d 46, affirmed by an equaHy 
divided court 314 US 918; DEVINY v CAMPBELL 194 F2d 876; ANGILLY 
v UNITED STATES 199 F2d 642 (C. A. 2, 19). The facts of physical dis¬ 
ability are to be reached by an expert inquiry into the facts, not by an 
adversary proceeding. See ROBERTSON v CHAMBER 341 US 37, 39. 
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Nor was plaintiff prejudiced in any way by the failure of the Civil 
Service Commission to show her the medical report. She knew that her 
disability related to a psychiatric condition since she supplied a report 
by her own psychiatrist. This report, incidentally, also showed evidence 
of disability. In addition, plaintiff was fully cognizant of the type of test 
she had been given by the medical examiner since she requested the op¬ 
portunity to have similar tests conducted by a private psychiatrist. Under 
the circumstances, it does not appear what purpose a hearing would have 
served, and it is submitted that the procedure followed in plaintiff's case 
was perfectly legal and proper. 

n. This Court Lacks Jurisdiction to Award 
Back Pay. _ 

Title 28, United States Code, Sec. 1346 (d) provides: 

"(d) The district courts shall not have jurisdic¬ 
tion under this section of: 

(1) Any civil action or claim for a pension; 

(2) Any civil action or claim to recover fees, sal¬ 
ary, or compensation for official services of offi¬ 
cers or employees of the United States. 11 

See BORAK v BIDDLE 78 US App DC 374, 141 F2d 278 (1944), cert . 
denied 323 US 738. 

For the foregoing reasons, it is submitted that the complaint herein 
should be dismissed. 

/s/ Leo A. Rover 

LEO A. ROVER 
United States Attorney 

/s/ OLIVER GASCH 

/s/ FRANK H. STRICKLER 

/s/ CATHERINE B. KELLY 

Assistant United States Attorneys 


OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 

1. Defendants have asked this Court to dismiss the complaint for 
either of two reasons: (A) that the complaint fails to state a ’’cause of 
action” upon which relief may be granted, or (B) that this Court lacks juris¬ 
diction over the subject matter. For reasons hereinafter set forth, plain¬ 
tiff asks that defendants’ motion be denied. 

A. The Plaintiff’s Claim for Relief . 

2. Plaintiff submits that it is improper for this Court to give con¬ 
sideration to anything set forth as a ’’fact” by the defendants in the memoran¬ 
dum accompanying their motion. That memorandum is not even signed by 
anyone competent to testify as to the truth or falsity of anything therein set 
forth. If the defendants believe that any factual matter can defeat the claim 
of the plaintiff, it is well known that they may apprise this Court of such 
factual defense in any of the approved methods authorized by the Federal 
Rules of Civil Procedures. Informal statements in a memorandum are 

not sanctioned by those Rules. Our Court of Appeals has recently had 
occasion to criticize such procedure, GOLDMAN v SUMMERFIELD (1954) 

94 US App DC 209, 214 F2d 858 at 859. 

3. In further support of the point made in the preceding paragraph, 
plaintiff invites this Court’s attention to some of the unacceptable state¬ 
ments found in the statements of ’’Facts” in the memorandum which ac¬ 
companies defendants’ present motion. 

(a) The second sentence of the first paragraph of that memoran¬ 
dum reads as follows: - 

’’Plaintiff submitted to the requested medical ex¬ 
amination, which resulted in a decision by the Civil 
Service Commission that plaintiff was so disabled [as 
to be prevented from rendering useful and efficient 
service in her then position] and should be retired. ” 


The implication of this statement is that the decision reached by the Civil 
Service Commission was based upon findings made at the medical examin¬ 
ation referred to. That, however, is one of the factual issues which the 
complaint seeks to reach (see, particularly, paragraphs 14 and 15 of the 
complaint). 

(b) In the same vein, the first sentence of the second paragraph of 
defendants' memorandum is an entirely unacceptable statement which is 
more argumentative than factual. Thus, defendants state: - 

"Plaintiff is suing to set aside the determination of 
the Civil Service Commission finding her totally disabled 
within the meaning of the Civil Service Retirement Act and 
ordering her separated on account of disability from the po¬ 
sition of Training Technician, GS-7, Department of State. ” 

This is not a statement found in the complaint and indeed it would be fair 
to say that it amounts to a statement of what the complaint does not allege. 

It carries with it the implication that plaintiff was separated from the serv¬ 
ice on account of disability and that plaintiff challenges the sufficiency or 
correctness of that ’’determination. ” Instead, plaintiff alleges that by ar¬ 
bitrary, capricious and unlawful conduct and actions taken by defendants 
who were not acting in good faith (see, particularly, paragraphs 14, 15 
and 16 in the complaint) and without respect for procedural requirements, 
she was unlawfully deprived of her rightful employment. 

4. It is hoped that the foregoing comments may be sufficient to dem¬ 
onstrate the inappropriateness of the form employed by defendants in their 
efforts to avoid response to the present complaint. Plaintiff does not ques¬ 
tion the right of the defendants to take a different view of the facts. Fur¬ 
ther, plaintiff is perfectly willing to have any dispute as to the facts de¬ 
termined by this Court. But, it seems to plaintiff that the principle which 
lies behind the doctrine of equal solemnity requires that any factual traverse 
of her complaint be sworn to by persons competent to testify as to such facts. 
An issue of jurisdiction or an issue as to whether a claim has been stated 
which shows the entitlement of plaintiff to relief can be raised before an¬ 
swer is filed and such issues may turn upon questions of fact; but such 
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a defense must be recognized as a factual issue and it must be made out 
by competent proof rather than unsworn and informal comments in mem¬ 
orandum form. 

5. Although plaintiff considers that the foregoing matters are suffi¬ 
cient to justify denial of the present motion, in the interest of time, plain¬ 
tiff tenders the following reply to the legal argument in defendants' mem¬ 
orandum: - 

(a) Defendants reply upon DISMUKE v UNITED STATES (1936) 297 
US 167, 56 SCt 400, 80 LEd 561; and, RUTHERFORD BYRNE, JR. v 
UNITED STATES (1942) 97 Ct Cls 412, for the proposition that the deter¬ 
mination of whether a Government employee should be retired from the 
Civil Service on grounds of disability "is within the sound discretion of 
the Civil Service Commission and is not a proper subject of review by 
this Court. " If the important qualification "sound” (stated by defendants 
in their memorandum) is given appropriate recognition, there is substan¬ 
tially no quarrel with the stated proposition. But the present complaint 
alleges fact inconsistent with the belief that the defendant Commissioners 
exercised a "sound discretion" and a factual issue is thereby raised as to 
whether or not there was the exercise of any sound discretion in the pres¬ 
ent instance. Unless defendants make an appropriate denial, they must 
be taken to admit that allegation. 

(1) DISMUKE involved a claim for a retirement pension rather than 
retirement for disability. That case turned upon the question of whether 
service as a field deputy United States Marshall between 1895 and 1902 
was service to be counted for retirement purposes under the applicable 
retirement statute. That case was concerned primarily with the question 
of whether there could be a judicial review of the agency’s determination 
to the effect that such service could not be so counted. The Government's 
contention against such review was denied by the Supreme Court although 
on the merits of the question the Court concluded that such service could 
not be counted in determining the amount of retirement annuity. However, 
on the principal point of the decision, the Supreme Court had this to say:- 
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?f * * * The United States is not, by the creation of 
claims against itself, bound to provide a remedy in the 
courts. It may withhold all remedy or it may provide an 
administrative remedy and make it exclusive, however 
mistaken its exercise, [citation] But, in the absence of 
compelling language, resort to the courts to assert a right 
which the statute creates will be deemed to be curtailed 
only so far as authority to decide is given to the admin¬ 
istrative officer. If the statutory benefit is to be allowed 
only in his discretion, the courts will not substitute their 
discretion for his. [citations] If he is authorized to de¬ 
termine questions of fact his decision must be accepted 
unless he exceeds his authority by making a determination 
which is arbitrary or capricious or unsupported by evi¬ 
dence, [citations]; or by failing to follow a procedure 
which satisfies elementary standards of fairness and rea¬ 
sonableness essential to the due conduct of the proceed¬ 
ing which Congress has authorized, [ citation]. But the 
power of the administrative officer will not, in the ab¬ 
sence of a plain command, be deemed to extend to the 
denial of a right which the statute creates, and to which 
the claimant, upon facts found or admitted by the admin¬ 
istrative officer is entitled. [citations]” 297 US at 171, 

172. 

Plaintiff does not see how defendants derive any solace from the above 
quoted language. It is further to be remembered that until the allegations 
in the complaint are properly traversed by the defendants they are taken 
as "admitted by the administrative officer. " 

(2) The [Court of Claims 1 ] decision in BYRNE does not appear to 
plaintiff to support defendants’ position. In that case the question was 
whether or not the finding of total disability had been properly related to 
a particular date. By the very nature of that issue, there was a question 
of unlimited review involved which would, if such extensive and technical 
review had been undertaken, have meant that the whole controversy would 
have to be re-tried de novo . Upon well established principles (and for 
pragmatic reasons which cannot seriously be questioned) the court refused 
such unlimited review in BYRNE. 

(3) The point of the present litigation, however, is not that plaintiff 
claims a mistake was made but rather plaintiff claims that her statutory 
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rights to be secure in her employment (5 USC 652) were not respected 
and that an unlawful decision prejudicial to her was made in bad faith, etc. 

(b) Defendants cite POWELL v BRANNAN (1952) 91 US App DC 16, 
196 F 2d 871; CARTER v FORRESTAL (1949) 85 US App DC 53, 175 F2d 
364, and DISMUKE for the proposition that judicial review of a Civil Serv¬ 
ice Commission determination of disability is limited to a showing of a 
clear violation of expressed statutory rights. More will be said herein¬ 
after regarding POWELL and CARTER but it is believed that enough has 
already been said regarding DISMUKE to show that it [DISMUKE] cannot 
in any particular assist defendants in their contention. 

(1) The substance of defendants’ contention on this point seems to be 
that the ’’clear violation of expressed statutory rights” must be a violation 
of whichever statute the defendants themselves happen to choose. Thus, 

it is an inarticulate premise of defendants’ memorandum that plaintiff 
must show that a right conferred by 5 USCA 693^t. seq . has been clearly 
violated before she can recover in the present case. The trouble of that 
contention is that it ignores other statutory rights which this plaintiff en¬ 
joys such as the right to be secure in her employment upon the condition 
specified in 5 USCA 652. 

(2) It seems obvious to plaintiff that her basic right to be secure 
[in] her employment cannot be diminished by the failure of Congress to 
spell out in express terms procedural requirements in the disability re¬ 
tirement statute. There is nothing to suggest that the Congress regarded 
the rights conferred by 5 USCA 652 as unimportant ones; or that [those 
rights] had to be repeated [i. e., reiterated] in every other statute that 
dealt with employment in the Civil Service. There is certainly no reason 
to believe that Congress intended to weaken the position of Civil Service 
employees when it enacted the disability retirement law. 

(c) It is true, as defendants point out on page 3 of their memorandum 
that 5 USCA 693 et. seq. does not expressly provide for any hearing nor 
does it expressly require disclosure of evidence considered by the Civil 
Service Commission. It is equally true that the statute does not provide 


that there shall be no such hearing or disclosure, nor does it leave to 
administrative discretion a decision as to whether there shall be hearing 
or disclosure. Under these circumstances, it seems to the plaintiff that 
the rule laid down by the Supreme Court in DISMUKE, and quoted above, 
becomes applicable. Thus, since the statute has not expressly conferred 
authority upon the agency to decide upon whatever procedure it chooses 
to adopt, there is the implicit requirement that the procedure be one which 
will be fair to the employee. And that presents a judicial question; name¬ 
ly, does the procedure followed in the present instance satisfy "elemen¬ 
tary standards of fairness and reasonableness essential to the due conduct 
of the proceeding which Congress has authorized. " Before the disputed 
procedure can be held to have satisfied these minimal abstract require¬ 
ments, it would have to appear to this Court that failure to disclose evidence 
to an accused person so as to allow that person to know and refute the char¬ 
ges was an elementary standard of fairness. The mere statement of the 
proposition is its best refutation. But further answer is tendered: - 

(1) In ROBERTSON v CHAMBERS (1951) 341 US 37 at 39, 71 SCt 
547, 95 LEd 726, it was held that "inquiries concerning disability" had 
as their "purpose" the objective of getting "at the truth of the matter. " 

In that case (which defendants cite) the Supreme Court, in the interest of 
insuring a finding of the truth, rejected a statutory interpretation which 
would have deprived the administrative agency of access to all pertinent 
and available information. For precisely the same reason, namely that of 
getting at the truth, it seems to plaintiff that she is entitled to know what 
evidence there is against her in order that she may disprove it and thereby 
allow the administrative agency to make a well informed and intelligent 
decision. 

(2) In BAILEY v RICHARDSON (1950) 86 US App DC 248, 182 F 2d 
46, a procedural policy which is distasteful to any person who respects 
fundamental concepts of the common law was approved. It was distasteful 
to the two judges who subscribed thereto. If the courts will condone a pro¬ 
cedure which denies an accused the right to know who his accusers are, one 
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may well read the noble sentiments quoted from DISMUKE with some doubt 
as to their practical value. But there are three comments to be made re¬ 
garding BAILEY:- (i) there was a magnificent descent which has yet to be 
forgotten; (ii) the majority was not happy with the conclusion they reached; 
and (iii) the Supreme Court was unable to muster a majority to support the 
decision in BAILEY and therefore the principles of that decision cannot be 
ascribed to the Supreme Court; see HERTZ v WOODMAN (1910) 218 US 
205, 213-214, 30 SCt 621, 54 LEd 1001. The last word on the problem 
dealt with in BAILEY has not yet been said. But as distasteful as that 
decision is to many persons concerned with the integrity of law as an in¬ 
strument to serve a deservingly free and independent people, it must be 
remembered that not even BAILEY tolerated a refusal by the agency to 
disclose the charges or evidence brought against the accused. Further, 
the situation involved in BAILEY (the conflict between national security 
and personal right) is so unlike the situation in the case at bar that there 
is no occasion for substantial concern with that decision at this time. 

(d) It does not seem to plaintiff that POWELL v BRANNAN can 
properly be relied upon by the defendants. In that case a civil service 
employee challenged the correctness of an administrative determination 
to the effect that he could not be put into another competitive level job 
without undue interruption to the work of the department. If the court had 
accepted the invitation to review that determination it would have meant 
that a judge who, in theory at least, was less qualified to decide than those 
whose decision he was to review, would have to make the decision. POWELL 
refused that gambit. But, POWELL does not close the courthouse door 
to persons who, like the present plaintiff, have not been accorded minimal 
procedural fairness and whose rights have been capriciously and arbitrar¬ 
ily violated. Thus, in POWELL, our Court of Appeals said:- 

" * * * Where there has been a substantial departure 
from applicable procedures, a misconstruction of gov¬ 
erning legislation, or like error going to the heart of 
the administrative determination, a measure of judicial 
relief may on occasion be obtainable. * * *" (91 US 
App DC at 17) 


It is to be observed that the court did not say "departure from the proce¬ 
dure specified by the statute" but instead said "departure from applicable 
procedure. " And it will be further remembered that in DISMUKE, as 
quoted above, our Supreme Court said that a failure "to follow a proce¬ 
dure which satisfies elementary standards of fairness and reasonableness 
essential to the due conduct of the proceeding which Congress has author¬ 
ized" justified judicial intervention. 

(e) The defendants state that "Sec. 709 [of 5 USC] authorizes the 
Civil Service Commission to administer the act [ dealing with disability 
retirement] and to make all necessary rules and regulations. " However, 
Sec. 709 is less broad. It authorizes the administering agency "to make 
such rules and regulations as may be necessary and proper for the pur ¬ 
pose of carrying the provisions of [the applicable sections of the title] 
into full force and effect. " There is nothing in any of the applicable 
sections which suggests that the Commission can withhold pertinent in¬ 
formation from the person charged with disability or that any lawful in¬ 
terests could thereby be served. It is true, as pointed out by defendants, 
that 5 CFR 29.11 (a) (1) and (2) provide that the Medical Division of the 
Commission may decide whether disclosure of information concerning the 
physical or mental health "of the claimant" would "be injurious to the 
physical or mental welfare of a claimant " but the regulation does not say 
that such a determination is final, and certainly the regulation could not 
provide that there could be no judicial review as to the reasonableness of 
such a determination or of the regulation itself. It is to be observed, 
first of all, that the regulation quoted by defendants in their memorandum 
deals with the rights of a claimant . The present plaintiff did not claim a 
right to disability retirement and the quoted regulations are, therefore, 
not expressly applicable to her. But even if they were, in face of plain¬ 
tiff’s charge of bad faith and subterfuge which is supported by specific 
allegations which tend to support the reasonableness of that charge (see 
paragraphs 5, 6 and 7 of the complaint) it ceases to be a question of 
whether the Medical Division was scientifically justified in withholding 
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evidentiary information - the kind of technical question which, as POWELL 
establishes, should not be accepted by the courts for determination if there 
is any technical support therefor - and becomes instead a question of fact 
as to whether or not rights of the plaintiff have been violated or circum¬ 
vented by administrative authorities. 

(f) The defendants rely, as noted in "5 (b)" above, on CARTER v 
FORRESTAL. In that case our Court of Appeals declared that it would 
not review "what constitutes cause for discharge" of a civil service em¬ 
ployee. But it is equally true that in that decision the Court went on to 
find that the cause relied on by the discharging agency was thoroughly 
proper and justifiable. CARTER has no real bearing on the case at bar; 
its facts are too dissimilar to justify any effort to assimilate its abstract 
language to principles that should govern the disposition of the present 
motion. 

(g) On pages 3 and 4 of defendants’ memorandum, DEVINY v CAMP¬ 
BELL (1952) 90 US App DC 171, 194 F 2d 876, and ANGILLY v UNITED 
STATES (2nd Cir-1942) 199 F2d 642, are cited for the proposition that 
"there is no provision for a hearing to contest this examination [by the 
Commission’s Medical Division] and none is required. " For the following 
reasons, plaintiff submits that neither of these cases can help defendants:- 

(1) Evidently defendants rely on DEVINY v CARTER because of the 
statement in that case that under the statute which was there involved, 
there was no requirement for a hearing. The trouble with defendants’ re¬ 
liance on that case, however, is that "the underlying statute" there in¬ 
volved "not only fails to require a hearing but specifically says that one 
shall not be required" (90 US App DC at 175). That case did not deal with 
disability retirement procedure and the statute of present concern to the 
case at bar (5 USC 693 et. seq .) contains no specific declaration to the 
effect that a hearing shall not be required. Obviously, DEVINY v CARTER 
cannot help defendants in the present case It may be further noted, how¬ 
ever, that in that case the Court of Appeals noted (at page 174) that:- 
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M The entire file was available to him at all times. He 
was afforded ample opportunity to present his views and 
contentions orally. " 

And, that is exactly what cannot be said about the procedure of which the 
present plaintiff complains. 

(2) For the same reasons, ANGILLY is not in point; and, it has the 
further shortcoming of having to deal with the fact that a necessary party 
was not joined which, of course, is not an issue in the case at bar. 

B. Jurisdiction over the Subject Matter . 

6. The defendants rely on 28 USC 1346 (d) for the proposition that 
this Court does not have jurisdiction over the subject matter of the pres¬ 
ent complaint. In pertinent part that statute (as amended by the Act of 
October 31, 1951) reads as follows: - 

”(d) The district courts shall not have jurisdiction under 
this section of: 

” * * * (2) any civil action or claim to recover fees, 
salary, or compensation for official services of officers 
or employees of the United States. ” (Underscoring added.) 

The defendants apparently regard this statute as justification for the dis¬ 
missal of the entire complaint as distinguished from the dismissal of so 
much of the complaint as may constitute a claim within the reach of the 
above quoted statute. And this theory in turn rests upon the further as¬ 
sumption that the subject matter of the complaint is plaintiff T s back pay. 
But, as is evident from the title of the complaint filed in this cause, the 
primary objective of plaintiff is the restoration of her civil service posi¬ 
tion; and, by paragraph G on the last page of the complaint it is evident 
that this Court is fully empowered to segregate so much of the complaint 
as it believes to be barred by statute or otherwise defective. Therefore, 
it is submitted that 28 USC 1346 (d) cannot justify the dismissal of the 
present complaint although it may, it its terms are deemed applicable de¬ 
feat so much of plaintiff’s demands for relief as can be granted only by a 
money judgment for back wages. 


L 
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7. Plaintiff contends that Sec. 1346 (d) does not affect any part of 
her complaint. To establish this contention plaintiff invites attention to 
the text of 28 USC 1331 and 11:305 DC Code (1951 Ed.), to the Jurisdic¬ 
tional Statement in her complaint, and to the court decisions hereinafter 
cited. 

(a) According to 28 USC 1331 this Court (by virtue of its status as 

United States District Court) has jurisdiction of any civil action when the 

matter of controversy exceeds the sum or value of Three Thousand 

($3, 000) Dollars if the Constitution, laws or treaties of the United States 

be involved. According to 11:305 DC Code (1951 Ed.), as amended by 

the Act of May 24, 1949, (63 Stat. 108, c. 39, Sec. 135):- 

"The United States District Court for the District of 
Columbia in addition to its jurisdiction as United States 
district court, shall continue to have and exercise all 
the jurisdiction possessed and exercised by it on Aug¬ 
ust 29, 1948. " (Underscoring added.) 

In reading Sec. 1331 and 11:305 together it is at once apparent that this 
Court possesses greater jurisdiction than the usual district court of the 
United States. The question is therefore raised as to whether the addi¬ 
tional jurisdiction of this Court includes authority to hear and decide a 
claim for back pay by an employee who has been unlawfully deprived of 
his employment in the United States Civil Service. 

(1) In seeking the answer to this question it is to be observed at 
the outset that 28 USC 1346 (d) does not say that the district courts shall 
not have jurisdiction of any civil action or claim to recover back wages 
due an employee of the United States Civil Service by reason of his un¬ 
lawful discharge from such employment. It is to be noted that the open¬ 
ing words of subsection (d) of Sec. 1346 include the qualifying phrase 
"under this section"; thus, the subsection begins: - 

"(d) the district courts shall not have jurisdiction under 
this section of:" 

It is apparent, therefore, that the statutory denial of jurisdiction under¬ 
taken by subsection (d) applies exclusively as a limitation of a jurisdiction 


conferred by other parts of the same section. Two things then become 
important to the present inquiry: (i) does Sec. 1346 (which was enacted 
on April 25, 1949 and amended May 24, 1949) control, change, or modify 
the language of the provisions found in 11:305 DC Code (1951 Ed.) which 
was enacted on May 24, 1949; and (ii) is it necessary to the present com¬ 
plaint that any part of 28 USC 1346 be relied upon as establishing the jur¬ 
isdiction of this Court to hear the present complaint. These two inquiries 
are dealt with separately. 

(i) First, it is submitted that the enactment of 11:305 DC Code on 
May 24, 1949 must override any inconsistent provision found in the Acts 
of April 25, 1949 and May 24, 1949 amending Sec. 1346. Or, in other 
words, 11:305 DC Code is in no wise modified or controlled by the earlier 
or general contemporaneous language found in 28 USC 1346. Aside from 
the established rules governing the construction of such companion-like 
statutes as the two presently under discussion, there is good reason for 
this Court to recognize that Congress had no reason to make 28 USC 1346 (d) 
apply to this Court. Thus, the Congress might well desire to prevent a 
district court in Arizona from entertaining a suit by a civil service em¬ 
ployee for salary or wages since the defense would have to be made and 
directed by government personnel in Washington. Obviously, the same 
reason does not apply in depriving this Court of such jurisdiction. All 
necessary parties can be found here in the District of Columbia while they 
cannot be found in Arizona, and it is certainly just as convenient to the 
Government to be sued in this Court as in the United States Court of Claims. 
It is submitted therefore, that the limitation upon jurisdiction of district 
courts specified in 1346 (d) not only cannot but should not be read as app¬ 
licable to the United States District Court for the District of Columbia. 

(ii) Second, it is to be observed that the complaint does not rely on 
any part of 28 USC 1346 as establishing the jurisdiction of this Court. 

The jurisdictional statement cites three propositions:- (one) personal 
jurisdiction over the four named defendants; (two) the fact that the amount 
in controversy exceeds Three Thousand ($3,000) Dollars; and (three) the 
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decision of our Court of Appeals in JASON v SUMMERFIELD (1954) 214 
F2d 273 at 279. In short, no limitation provision of Sec. 1346 is appli¬ 
cable since no jurisdiction under any part of that section is invoked by 
plaintiff. The present complaint seeks vindication of rights given by 
5 USC 652 and, since there is no doubt as to judicial review to enforce 
those rights (see JASON above) it is wholly inappropriate to regard it 
as a suit for back wages. 

(2) There remains only one other point in the defendants' memo¬ 
randum on this point that requires comment. Thus, defendant relies on 
BORAK v BIDDLE (1944) 78 US App DC 374, 141 F2d 278, which at page 
377 says, with reference to what is now 28 USC 1346:- 

"We are clearly of the opinion that the District Court 
was without jurisdiction to award judgment for back 
pay." 

If the considerations which plaintiff believes important to this jurisdiction¬ 
al matter were weighed and found wanting in BORAK, then that case must 
embarrass her position. However, there is nothing to indicate such a 
circumstance. 

(b) Although BORAK may cast doubt on plaintiff's argument, that 
is not the only case that requires attention. Thus, in CRASSE v SNYDER 
(1951) 89 US App DC 352, at 353-354, 192 F2d 35 it was pointed out that, 
as a matter of public policy, it behooves a wrongfully discharged civil 
servant to seek administrative and judicial relief promptly so that, if 
the wrongful discharge be proved "the government service may be as 
little disturbed as possible, and that two salaries shall not be paid for a 
single service [any longer than necessary]. " And, that language was 
quoted from a Supreme Court decision. And, while that decision stands 
it seems to plaintiff that there can be no serious question of her right to 
help from the courts simply because she will, as an incident to her vic¬ 
tory (if any) recover back pay [see 5 USC 652 (b) (1) ]. 


